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PARI I 
INTRODUCTION 

This portion of sy Report, Part 1, references no 
classified information and thus its distribution is unrestricted. 
Part II, howevor, is a classified document and its distribution is 
restricted.' l 

On October 16, 1992, United States Attorney General 
William P. Barr appointed me as Independent Counsel pursuant to 28 
C. F. R. Part 600, to invostigate various issues related to the 
prosecution of Christopher Drogoul and others in vhat is referred 
to as the Banca Nazionalo del Lavoro ("BNL") metter.^ (Letter of 
Appointment, Ex. 1.)° | : 

On October 26, &cting under the Letter of Appointment, I 
recommended to the Attorney General thet, pursuant to the 
Independent Counsel statute, 28 U.S.C. $$ 591, et seq., he commence 
a "preliminary investigation" into the metter. (Letter of Judgo 


1 Given time — Part II has been classified "Top 
Secret Codeword® to correspond with the highest classification of 
some of the restricted material contained in Part II. In my 


determine if any portion thereof can he accorded a lesser 
classification or, perhaps, even be declassified for public 
distribution. 


a Use of the 3 "BNL-Atlanta" is intended to 
distinguish thet branch from the bank's headquarters, which 
hereinafter vill he referred to as "BNL-Rome" or "BNL.*. | 


3 The Attorney General requested thet I provide him vith my 

curriculum vitae. A copy is included in this Report. Ex. 2. AM 
exhibits ts Part I are decignated "Ex." with the appropriate 
exhibit number to follow. All exhibita ts Part II are designated 
“OIC Ex." with a reference to the appropriate exhibit number. 
These exhibits are included in the appendices to Reports I and II. 
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Frederick B. Lacey ("Lacey") to William P. Barr ("Mr. Barr"), dated 
October 26, 1992, Ex. 3.) 

On October 27, the Attorney General, accepting my 
recommendation, authorized me to commence the “preliminary 
investigation,” and asked that I report to him thereon by 
December 8, 1992. (Letter of Mr. Barr to Lacey, dated October 27, 
1992, Ex. 4.) 

On November 12, I recommended to the Attorney General 
that he respond to the request of the Committee on the Judiciary of 
the United States House of Representatives that he seek appointment 
of a statutory Independent Counsel by steting that he had begun a 
preliminary investigation under the Independent Counsel statute 
(Letter from Lacey to Mr. Barr, dated November 12, 1992, Ex. 5). 
On November 16, the Attorney General made such a response to the 
Committee on the Judiciary of both the United States House of 
Representatives (Letter from Mr. Barr to House Judiciary Committee 
dated November 16, 1992, Ex. 6) and the Senate. (Letter of ur. 
Barr to Senate Judiciary Committes, dated November 16, 1992, Ex. 
7.) 

My appointment as Independent Counsel followed receipt by 
the Attorney General of letters from Senator Boren and the Senate 
and House of Representative Judiciary Committees. These letters 
addressed the coáduct by the Department of Justice in the 
investigation and prosecution of the BNL matter. 

In accordance with the terms of the Letter of 
8 it was to that subject that I have devoted ny 
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attention during this investigation. To the extent matters may 
have arisen in my investigation related to the conduct of persons 
outside the Department of Justice, vhere I had the time to address 
them, I have considered them in this Report. 
ORGANIZATION AND STAPTPING 

Honored though I was by the Attorney General's request 
that I accept the Independent Counsel appointment, I agreed to do 
so only after receiving his commitment that I vould be given access 
to every document and every person vithin the Department of 
Justice. He has fulfilled that commitment.‘ I also withheld my 
acceptance of the appointment until I had received directly from 
Judge William S. Sessions, Director of the Federal Bureau of 
Investigation ("FBI"), his personal assurance that he vould assign 
as many FBI agents es I required in my investigation. This 
assurance vas given and has been met, and the men and vomen Judgo 
Sessions assigned have worked diligently to complete this 
assignment. I porticularly wish to thank Inspector Deputy 
Assistant Director Frederick B. Verinder, whom Judge Sessions 
assigned to coordinata my requirements with the FBI investigative 
assistance provided. | g | 

I also express my appreciation ts Director Robert M. 
Gates of the Central Intelligence Agency ("CIA") and to Inspector 
General Frederick P. Hitz of thet Agency, for their cooperation 


with ma. 
M As discussed at 10, infra, and in Pert II of thís Report, ons 
number of the Department of Justice refused to testify under oath 


or even give stenographically recorded testimony. 
3 
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I also wish to thank United States Senator David L. Boren 
and Messrs Britt Snyder and George Tenet of the staff of the United 
States Senate's Select Committee on Intelligence for having given 
their time to anable me to grasp quickly certain of the key 
intelligence issues involved in this matter. 

Steven Ross, Esq., Counsel to the Clerk of the United 
States House of Representatives, vas also helpful in bringing to ny 
attention certain materials developed by the House Committee on 
‘Banking, Finance and Urban Affairs, chaired by Congressman Henry B. 
Gonzalez. l 

I had to assemble a staff. To do so quickly, but without 
sacrificing excellence and dedication, I turned to my lav firn, 
LeBoeuf, Lamb, Leiby & MacRae, draving from it attorney, paralegal, 
secretarial and clerical assistance. At various times I have had 
as many as 25 persons from LeBoeuf working on this matter. 
Donald J. Greene, LeBoeuf's Chairman, in urging me to undertake 
this assignment, promised me that the firm would make available to 
me all the assistance I required. That promise has been kept. 

My partners, Charles C. Platt and Molly S. Boest, joined 
me in this endeavor and, with their professionalism and experience, 
have played key roles in this investigation. Stuart Alderoty, 
another LeBoeuf colleegue, also played a major role in our work, 
aided by many others from the LeBoeuf firm. 

I also want to acknowledge the dedication and 
professionalism of Marc W. Farley, an Assistant United States 
Attorney, who was, at my request, detached from his regular duties 
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y 
and assigned to work with me on this project. Nr. Farley also had 


a central part in this project.? 


ZAE 2COPR OF MY INVESTIGATION 
Docunenta 

My staff and I have received and revieved thousands of 
documents from a variety of sources as part of my investigation. 
The folloving describes categories of documents I received and the 
process of gathering and revieving those documents. 

(a) Public Documents -- At tho outset, I received and 
reviewed many public documents to acquire quickly a broad 
background of the matter. Theso documents included: the Report to 
the Committee on the Judiciery of the House of Representatives by 
the Attorney General deted August 10, 1992; the Final Italian 
Parliamentary Committse Report on ‘BML, Geted April 22, 1992 (Ex. 
20); the transcript of various proceedings before United States 
District Judge Marvin H. Shoob involving Christopher Drogoul and 
others in the BML matter, including those relating to the entry of 
Paul Robert Von Wedel's and Christopher Drogoul's guilty pleas and 
his sentencing hearing; and the media reports regarding the BNL 
matter. | 

(b) Documents from the Department of Justice -- I took 
several steps te obtain all relevant documents from the Justice 
Department in Washington ("DOJ") and from the U.S. Attorney's 


3 For a listing of those contributing to the completion of this 
project, see Ex. 8. 
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Office in the Northern District of Georgia ("USAO").* 

1.. I called for and received the files of numerous 
individuals from the DOJ, USAO and the BNL Task Force at the USAO 
containing intelligence community information in the BNL matter. 
These documents have been reviewed for their content, utilized for 
interviews and the taking of sworn testimony of witnesses, and many 
are referenced to and included in Part II of this Report, given 
their classified nature.. l 

2. I met with certain attorneys at the DOJ and the 
USAO to describe additional documents that I required for my 
inquiry, and to ensure their full cooperation in providing 
information. As a result of those meetings, end at my suggestion, 
Deputy Attorney General George Terwilliger ("Terwilliger") sent a | 
memorandum dated November 3, 1992, to all pos employees directing 
a full and complete search of their files for BNL materials and the 
production of those materials to FBI agents assigned to this matter 
and to my staff and me.  Terwilliger's memorandum followed and 
complemented my November 2, 1992, letter to the Attorney General in 
which I requested 44 eeparate categories of defined documents and 
background information on the BNL prosecution from those DOJ, USAO 
and Task Force persons vho have played principal roles in the 


? 


matter.' The document production made in response to my November 


M Obviously, both offices are the "Department of Justice." 

The distinction drawn here is to promote eaee of reference to the 
people in Main Justice in Washington and the U.S. Attorney's 
Office in Atlanta. 


d My November 2, 1992, letter to Attorney General Barr is 
submitted herevith as Exhibit 9. 
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2 letter and fTerwilliger's November 3 memorandum totaled 
approximately 70 boxes. Nearly all of these documents have been 
reviewed by us and computerized by the FBI onto its database. 
Every effort has been made to retrieve and review the significant 
information. 

3. In addition to the foregoing materials, I have 
received approximately 30 boxes of documents from DOJ that have 
been gathered over the last several months for production in 
response to numerous subpoenas by Congressional Committees 
reviewing the BNL matter. All of those documents have been 
organized, reviewed, and analyzed and have been considered by me in 
preparing this Report. 

4. To assure that the foregoing production did not 
result in any inadvertent omissions, I made frequent requests for 
specific documents and other information, both formally and 
informally, from attorneys at the DOJ and the USAO. My November 2 
letter is an example of this. 

5. I have also obtained and read transcripts of 
relevant Grand Jury testimony in the BNL prosecution, tho several 
hundred pages of Drogoul de-briefing materials commencing in August 
1989, and the various prosecution and status memoranda and drafts 
of Indictments that preceded the Indictment returned on February 
28, 1991. I further directed the USAO to document ite handling of 
the BNL prosocution and to prepare a response to the charges mede 
against the office by Judge Shoob. Special Agent Arthur J. Wade of 
the Atlanta Task Force was also directed to provide ma vith a 


? 


18-935 O—94——12 
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document summarizing the BNL investigation as he, as a member of 
the Task Force, saw it. 

(c) Central Intelligence Agency Documents -- Shortly 
after my appointment I spoke vith Director Gates and, thereafter, 
I met with Mr. Frederick P. Hitz, the Inspector General for the 
CIA, to outline my requests for documents pertinent to the 
intelligence issues involved in my investigation. FBI agents, my 
staff, and I further defined my requests by letter and telephone. 
After responsive materials were produced by the CIA, FBI agents 
then intervieved the persons making the production to be sure that 
a full and complete search for relevant materials had been made. 
These documents, as well as other information provided by the CIA, 
have been reviewed and analyzed by my staff and nme. 

(d) Other Agency Documents -- Requests also vere nade 
for relevant documents from the White House (including the National 
Security Council ("NSC"), the National Security Agency ("NSA"), the 
Defense Intelligence Agency ("DIA"), the Department of State 
("DOS") and the Department of Agriculture ("USDA")). Those 
agencies have produced documents to the FBI agents, who thereafter 
carried out interviews to ensure that full and complete searches 
and document production had been fulfillod. These documents also 
have been reviewod and analyzed by my staff and me. 

(e) Congressional Committee Materials -- I requested 
permission to review potentially relevant materials gathered by 
certain Congressional Committees that have investigated the BNL 
matter. As I have stated, Senator Boren, the Chairman of tha 
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Senate's Select Committee on Intelligence, was most cooperative and 
we were able to review various materials gathered by that 
Committee. I was denied permission to review non-public documents 
and other matorials in the possession of the Housa Committee on 
Banking, Finance, and Urban Affairs; however, Mr. Ross, as 
mantioned previously, was helpful in other respects. 


interviews and Sworn Testimony 

As part of my inquiry into the intelligence information 
issues raised in my Letter of Appointment, as well as issues 
relating to the handling of the prosecution itself, ve examined the 
following witnesses, most of them under oath. All of these 
examinations vero transcribed, and, along with Part II of my 
Roport, are classified. Many of these witnesses were also 
initially interviewed by PBI agents to obtain background 
information thet I thought would be useful in the later 
stenographically recorded interviews. What follows is a list of 
those examined:* 

Department of Justice 
— William P. Barr, Attorney General; 


-~ Robert S. Mueller III, Assistant Attorney General, 
Criminal Division; 


— Laurence A. Urgenson, Deputy Assistant Attorney 
General, Criminal Division; 


=~ Mark M. Richard, Deputy Assistant Attorney General, 
d Virtually all of the attorneys in the DOJ and USAO are 
caresr prosecutors with many years of experiance. I have 
attached hereto, as collective Ex. 10, the curriculum vitae of 
esch individual who submitted one to me. 
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Office of International Affairs;. 


Peter B. Clark, Deputy Chief, Fraud Section, 
Criminal Division; 


Nancy J. Brinkac, Trial Attorney, Fraud Section, 
Criminal Division; 


F. Dennis Saylor, Special Counsel to the Assistant 
Attorney Genersl, Criminal Division; and 


Jerry Rubino, Chief of Security, Department of 
Justice. 


Ellen R. Meltzer, a Senior Trial Counsel in the Fraud 


Section, Criminal Division, refused to submit to any interview, 


sworn or unsworn, before a stenographer. I have relied on reports 


of her intervievs by the FBI. 


Gerrilyn G. Brill, First Assistant United States 
Attorney, Criminal Division, and Acting United 
States Attorney on the BNL prosecution; 


Gale McKenzie, Assistant United States Attorney, 
lead prosecutor in the BNL matter; 


Rimantas Rukstele, former First Assistant United 
States Attorney and Acting United States Attorney 
in early 1990; and 


Randy S.  Chartash, Assistant United States 
Attorney, who assisted Ms. McKenzie. 


Members of the USAO submitted to intervievs before a 


stenographer under an agreement whereby each would be permitted to 
review the transcript and attest to its truth. Ms. Brill and Ms. 


McKenzie revieved thair transcripts, mede certain modifications and 


attested to the truth of their statements. Mr. Rukstele swore to 


the truth of his statements under oath. Mr. Chartash reviewed and 


modified his transcript, but did not attest to its truth. 


10 
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USDA 
Arthur J. Wade, Office of Inspector General, United 


States Department of Agriculture, a member of the 
USAO Task Force.? 


CIA 
David A. Holmes, Deputy General Counsel; 


W. Georgo Jameson, Assistant General Counsel, 
Litigation; 


Bruce M. Cooper, Attorney; 
DI#3 (name and position classified); 
DO$1 (name and position classified]; 
DO#3 (name and position classified]; and 
DO#6 [name and position classified). 
National Security Agency 
Stevart A. Baker, General Counsel; and 
J. Lionel Kennedy, Attorney. 
Defense Intelligence Agency 
Robert H. Berry, Jr., General Counsel. 
Fal 
James C. Frier, former Legal Attache, Rome; and 


Robert R. Peter, former Assistant Legal Attache, 
Rome. 


Drogoul's Attorneys 


I endeavored to speak to Jay Strongvater, Esq., whom the 
Court recently appointed as counsel for Drogoul, and to 
Sheila Tyler, Esq., who ropresented Drogcul prior to and during the 


$ In addition to Mr. Wade, the other members of the Task Force 
wero interviewed. 


11 
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plea entry proceedings before Judge Shoob, in the many days of his 
debriefing following the entry of his guilty plea, and until she 
was replaced as counsel by Bobby Lee Cook, Esq. Both Mr. 
Strongwater and Ms. Tyler declined to díscuss the case vith nme. 
Mr. Cook and I have exchanged telephone calis. Due to time 
constraints, I was not able to visit with him in his office. We 
did speak on December 4, 1992, and during that conversation I asked 
Mr. Cook if he had any documents he vished to share vith me. Mr. 
Cook indicated that he did have some documents at his office and I 
arranged to have two FBI agents retrieve those documents on 


December 7, 1992. Those documents have been reviewed. 


Other Interviews on the Intelligence Matters 

As noted above, FBI agents conducted numerous interviews 
to ensure that document production was full end complete, and to 
provide background information from many of the vitnesses listed 
above. Due to the time pressures on my staff and ne, I had FBI 
agents also conduct full interviews of witnesses on various 
substantive matters, principally on the intelligence information 
issues referred to in my Letter of Appointment. A list of these 
interviewed individuals is submitted herevith as Exhibit 11. 

interviews on Other Issues 

My staff end I also personally have spoken to, 
interviewed or deposed under oath, the following people on the 
hendling of the BNL prosecution and related questions: 

-- James A. Baker, III, Former Secretary of State and 

President Bush's Chief of Staff; 
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-- Lawrence S. Eagleburger, Assistant secretary of 
State; 


-- The Honorable Marvin H. Shoob, United States 
District Judge; 


-- Raffaele Montaldi, Italian Magistrate; 


-- Giampiero Cantoni (Chairman) and Davido Croff 
(Managing Director), BNL; 


-- Lamberto Dini, Director General of the Bank of 
Italy: 


-- Richard Thornburgh, Former Attorney General; and 
-- Nicholas Rostow, Special Assistant to the 
President, NSC Legal Advisor. 
TER REMAINDER OF THE REPORT: PARI IS. 
The structure of the remainder of Part I of this Report 
is as follows: 
I. The Beginning of the BNL Matter 
II. A Broad Reviev of the BNL Matter 
III. The Indictment 
IV. More Details About BNL-Atlanta Wrongdoing 


v. Tho Government's Investigation and Prosecution of the 
Matter 


VI. Tho Foreign Policy of the United States -- Did It Affect 
the Government's Investigation and Prosocution? 


VII. Issues Raised by Judge Marvin H. Shoob 

VIII. Allegations Lodged by Congress and tho Press 
IX. The Unclassified Cable Story 
X. Legal Analysis and Conclusions 


During the last week of July 1989, counsel for two then 
13 
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unidentified employees of an unnamed "bank" advised the USAO of 
certain activity at their institution that, according to the 
Atlanta Federal Reserve Office, appeared to present a threat to the 
stability of the world's monetary markets. When the "bank" could 
not be identified through federal investigative agencies, banking 
regulatory agencies, or otherwise, the two employee-informants were 
given non-prosecution agreements and the “bank” was then revealed 
to be the Atlanta agency of BNL. The employees were Mela Maggi, 
Assistant Vice President/Money Market Trader charged with funding 
all of BNL-Atlanta's unauthorized transactions, and Jean Ivey, 
Assistant Vice President/Lending Officer. 

What followed during the next several days is a tribute 
to the dedication and stamina of the USAO, the Federal Reserve and 
the federal agents assigned to the matter, as demonstrated in part 
by the search warrant application (with its supporting affidavits) 
which, when granted and executed on August 4, 1989, "broke" the 
case open and expesed a scheme of breathtaking scope and 
audacity. 

As confirmed by Robert Kennedy ("Kennedy") of the Federal 
Reserve and Lamberto Dini ("Dini"), Director General of the Bank of 
Italy, on August 3, 1989, at 7:15 a.m. Nev York time (1:15 p.m. 
Rome time), Gerald Corrigan ("Corrigan"), President of the Federal 
Reserve Bank in Nev York, telephoned Dini to tell him of possible 
problems at the United States branch of an Italian bank, and that 
10 The search warrant application (with supporting affidavits) is 
a model of detail end thoroughness. <A copy is included in this 
Report as Ex. 12. 
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officials from the Federal Reserve might be travelling to Rome to 
meet with him. : 

On Friday, August 4, 1989, at 2:51 a.m. New York time 
(8:51 a.m. Rome time), Corrigan called Dini to say that persons 
from the Federal Reserve would shortly be arriving at the Bank of 
Italy. At 3:30 p.m. New York time (9:30 p.m. Rome time), three 
Federal Reserve officials arrived at Dini's office and advised hin 
of the BNL-Atlanta situation. Concern was expressed for the 
liquidity of BNL and the possible disruption of the New York 
Interbank Payment System, because they had been advised that BNL- 
Atlanta had financed very substantial amounts of Iraqi credits with 
short-term borrowings from other banks. Over that veekand 
precautions were taken to meet this concern. Dini was told that 
the FBI and the Federal Reserve would conduct a search of the BNL- 
Atlanta office that afternoon at about 4:30 p.m. New York time 
(10:30 p.m. Rome time), after the close of the U.S. financial 
markets, and it was insisted that he hold this information in 
confidence until after the search was commenced. It appears that 
Dini complied with this directive. 

After the meeting with the Federal Reservo 
representativas, Dini called Nerio Nesi ("Nesi") and Giacomo Pedde 
("Pedde"), the then Chairman and General Manager of BNL, 
respectively, requesting that they come to his office at the Bank 
of Italy at 10:30 p.m. Rome time, the scheduled time of the 
commencement of the search in Atlanta. Dini, in my meeting with 
him on November 2, 1992, assured me that he did not tell then at 


a3 


358 


this time that the purpose of the meeting was to advise them that 
BNL-Atlanta was in trouble." 

At 4:50 p.m. New York time (10:50 p.m. Rome time), the 
FBI and the Federal Reserve representatives entered the premises of 
BNL-Atlanta. Concurrently, Nesi and Pedde arrived at Dini's office 
where they were to learn of the problems at BNL-Atlanta. Dini 
believes that the meeting took place sometime after 10:30 p.m. Rome 
time. Dini, in testifying before the Italian Parliamentary 
Committee (convened to review the BNL matter), and in conference 
with me, has stated that he believed that, given their reaction 
when they heard the news, neither Nesi nor Pedde had prior 
knowledge of the "wrongful"? activities of BNL-Atlanta. 

The search validated the informants' information. Within 
a few weeks, having perceived the vast implications of the apparent 
wrongdoing, the USAO formed an investigative Task Force consisting 
of one or more very experienced representatives of the FBI, Federal 


Reserve, Customs, Department of Agriculture Inspector General and 


e I explored this set of facts very carefully because of media 
allegations that BNL officers in Rome had been "tipped off" to the 
raid by Dini. I am satisfied that this did not happen. However, 
if it did, I have seen nothing to indicate that the subsequent 
investigation vas thereby adversely affected. 


u A word of explanation is necessary. Throughout this Report, 
I will refer to the scheme involving BNL-Atlanta's concealed 
lending activities as a "scheme," or "vrongful," or "unauthorized." 
The fact remeins, however, that if these activities vere permitted 
by BNL, a subject I will cover at a later point, then they were not 
“unauthorized,” although in some respects, A. d., false reporting to 
governmental agencies, they still may have been "vrongful." The 
term "scheme," of course, may or may not denote criminal activity, 
depending on the context vithin vhich it is used. 
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Internal Revenue Service. This strategy was a vise one. From that 
time on the USAO and this Task Force worked closely" throughout 


the course of the investigation." 


II. A BROAD REVIEW OF THE BNL MATTER 

BNL, Italy's largest bank, with 424 branches, is 
headquartered in Rome. At times pertinent to the critical events 
here, BNL was not a corporation but rather a Public Law Institution 
founded in Italy in 1913, having a status similar to agency status 
in the United States. As of July 31, 1989, and during the course 
of the charged scheme, 96.5 percent of BNL was owned by the. 
Departments and Institutions of the Republic of Italy. 

At all pertinent times, BNL-Atlanta was a small branch 
office, with only 19 employees in August 1989 when the activities 
central to this matter vere discovered. It vas chartered by the 
State of Georgia in March 1982, and its function was to finance 
large commercial customers. Its deposits were not insured by any 
governmental entity and its operations vere supposedly confined to 
eleven southeastern states.  BNL-Atlanta vas under the direction 
and supervision of BNL's North American Regional office in New York 
and the headquarters in Rome. 

The Stats of Georgia had primery responsibility for 


3 See the submission of Arthur J. Wade ("Wade"), Office of 
Inspector General of the USDA, Task Force member, to Lacey (Ex. 
13.) 


- Por the discussion of the government's handling of the 
investigation after August 4, 1989, ges, infra, "The Government's 
Investigation and Prosecution of the Matter," at Section V. 
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licensing, oversight and supervision of BNL-Atlanta. However, the 
Board of Governors of the Federal Reserve System also had sone 
regulatory control over it and annually examined it, usually in 
cooperation with the examiners from the Georgia Department of 
Banking and Finance. 

Following the search on August 4, 1989, and prior to the 
Indictment's return on February 28, 1991, an intensive 
investigation was conducted by the USAO, its Task Force, the 
Department of Justice in Washington, and the FBI, into the 
activities of BNL-Atlanta in connection with over $5.5 billion in 
loans and letters of credit, made largely to benefit institutions 
and entities controlled by the Government of Iraq and their 
borrowers or trading partners. All of these transactions violated 
BNL's published rules forbidding, in certain cases, the making of 
any such loans and, in other cases, limiting the amounts and terma 
of loans permitted to be made. 

The investigation revealed that through a variety of 
means, including forgery, falsification and maintaining a parallel 
set of secret books and records (the "grey books"), BNL-Atlanta's 
officers and employees made and accepted loans and letters of 
credit through that branch. The transactions vere not recorded on 
its regularly maintained books and records, vere not reported to 
BNL's regional or headquarters facilities, and vere not disclosed 
to either BNL's internal or outside auditors, to state regulators, 
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or to federal or Italian governmental authorities. These massive 
transactions and their concealment continued from late 1985 through 


August 4, 1989, when the search warrant was executed. 


III. TER INDICTMENT 

The present Indictment vas returned Pebruary 28, 1991. 
It named the folloving defendants: 

A. Officers And Employees Of BNL In Atlanta 

1. Christopher P. Drogoul ("Drogoul") 

‘Drogoul was First Vice President and manager of BNL- 
Atlanta from 1985 through August 4, 1989. He was the central. 
figure of the investigation. He had worked for the Atlanta office 
of Barclays Bank, and then joined BNL's Atlanta agency in 1981 as 
a loan officer.  Drogoul became Acting Manager in April 1984. 
Presently confined without bail, Drogoul had a residence in Georgia 
and holde both French and United States citisenship. His father 
resides in Europe and mey have been involved with his son in 
certain of the unlavful activities here alleged; the USAO has named 
him a co-conspirator, although not a defendant." The Indictment 
charges that Drogoul organized and meintained a conspiracy to 
obtain money fraudulently from BNL, largely for tha benefit of tha 


5 See USAO Analysis, Ex. 14 at 20-29. It should ba noted that 
this Exhibit has been refined to conform with Ped.R.Crim.P. 6(e) 
restrictions and to protect ongoing invastigations. See also, Ex. 
13 at 10-19. 


A copy of the Indictment is submitted herewith as Ex. 15. 


7 Information about tha father is set forth in Part II of this 
Report. 
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Iraqi government or government-owned banks and suppliers of goods 
to Iraqi entities, and that he expanded the schems to include other 
beneficiaries of secret and unauthorized lending. 

2. Thomas M. Fiebelkorn ("Fiebelkorn") 

Fiebelkorn was Vice President and Corporate Lending and 
-Business Development Officer at BNL-Atlanta throughout the period 
of the charged conspiracy. He worked with Citizens and Southern 
National Bank in Atlanta before Joining BNL's Atlanta agency. At 
BNL-Atlanta he directed and participated in many of the false 
entries, omissions and technical n in the conspiracy 
charged. He is a citizen of the United States. Fiebelkorn pleaded 
guilty to two Counts of the Indictment and had been awaiting 
sentence, but has now moved to withdraw his plea. 

3. Therese Marcelle Barden ("Barden") 

Barden served as Vice President and Operations Officer at 
BNL-Atlanta after over 30 years of banking exparience in the areas 
of operations and reporting. She made or supervised the making of 
many of the false entries, reports and acts of concealment in the 
conspiracy. She is a Franch citizen with permanent resident status 
in the United States. She pleaded guilty to two Counts of the 
Indictment and is awaiting sentence. 

4. Leigh Ann New ("New") 

New was first hired as a letter of credit clerk at BNL- 
Atlanta in 1987. In February 1988, she vas selectéd by Drogoul as 
his secretary and administrative assistant, in which position she 
played a major role in furthering the conspiracy. she fabricated 
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and falsified documents, entries and reports, and sent and received 
fraudulent wire and written communications. New is a citizen of 
the United States. Her role put her at the center of 
communications and concealments in the charged conspiracy. She 
pleaded guilty to one Count of the Indictment and is avaiting 
sentence. 

S. Amadeo DeCarolis ("DeCarolis") 

DeCarolis served as Operations Assistant at BNL-Atlanta, 
reporting to Barden. He dealt with computer reports and accounting 
entries, supplying and entering much of the false data provided to 
BNL's other offices through computer-generated reports and 
transmissions. He and New also flew to Iraq in early 1989 as part 
of an attempt to conform BNL-Atlanta's secret "grey books" with the 
defendant Iraqi bank's records, vhen BNL-Atlanta's "grey books" 
could not account for all of the unauthorized loans and letters of 
credit.  DeCarolis is a citizen of the United States, residing in 
Georgia. He has pleaded guilty to tvo Counts of the Indictment and 
is awaiting sentence. 

B. Other Defendants 

2.  Entrade International Ltd. ("Entrade") 

Entrade is a New York-based trading company dealing in 
the international trade of goods and commodities.  Entrade is a 
wholly-owned subsidiary of several other companies, themselves 
wholly-owned by Enka Holding Investment Company, Inc. ("Enka") of 
Istanbul, Turkey, a diversified Turkish conglomerate.  Entrade 
obtained unauthorized financing from BNL-Atlenta for exports to 
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Iraq and for other purposes, often vith United States government 
export guarantees or insurance. Entrade provided money and things 
of value for the personal use and benefit of BNL-Atlanta officers 
and employees in consideration for the unauthorized loans made to 
finance Entrade's exports to Iraq and elsewhere. Its New York City 
offices are no longer open. Entrade pleaded guilty to several 
Counts of the Indictment, vas sentenced to a fine of $1 million, 
and required to make restitution of $5 million. 

2. Yavus Teseller ("Teseller") 

Tezeller is or vas the Executive Vice President of 
Entrade and Manager of its New York office. He directed Entrade's 
contacts vith BNL-Atlanta, and vith other entities in Europe and 
the Middle East owned by Entrade's parent holding company, Enka. 
He is a Turkish citizen, is nov a fugitive, and is believed to be 
living in Turkey. He played a key role in bribing both Drogoul and 
cooperating defendant Paul Robert Von Wedel. 

3. Rafidain Bank ("Rafidain") 

Rafidain is an Iraqi government-owned commercial bank. 
It arranged or facilitated trade finance transactions for Iraqi 
government entities and their non-Iraqi suppliers of goods and 
services by acting as an originating or issuing bank, or taking the 
credit risk of funds advanced on behalf of these entities by other 
banks such as BNL-Atlanta. Thus, Rafidain acted as an originating 
bank to arrange financing for Iraqi purchases, guaranteed by the 
USDA through the Commodity Credit Corporation ("CCC"), and for 
imports by Iraqi government ministries and enterprises. Letters of 
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credit originated by Rafidain were then assigned to BNL-Atlanta and 
concealed on its books from BNL official reporta and reporta to 
United States government agencies, including the Federal Reserve 
System. Rafidain is located in Baghdad, Iraq. 
| 4. Sadik E. Taha ("Taha") 

Taha is both the Director General for Agreements and 
Loans of the Central Bank of Iraq ("CBI") and the Director General 
per power of attorney for Rafidain. ‘Taha worked for the Baghdad 
offices of CBI until November 1988, when he moved to England for a 
heart transplant operation. He then maintained his London base, 
often travelling to the United States to meet with Drogoul until 
June 4, 1990, when the London Financial Times reported his possible 
indictment in Atlanta. His death vas reported two deys later, but 
no official confirmation of death has been obtained. Since then 
there have been reports that he is in Moscow. Taha was or is an 
Iraqi citizen. 

S. Abdul Munim Rasheed (“Rasheed”) 

Rasheed is the Director General for Investments of 
Rafidain and for CBI. He is an Iraqi citizen balieved to be living 
in Baghdad, Iraq. 

6. Safa Haji J. Al-Habobi ("Al-Nabobi") 

Al-Habobi holde or held seversl high positions in the 
Iraqi government, including Director General of the Al-Nassar 
Complex of the Iraqi Ministry of Industry and Military Production 
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("MIMP"); Chairman, President, Director and Vice President of 
various Iraqi-controlled corporations in England and the United 
States, including the Matrix-Churchill entities; and Commander in 
the Iraqi military establishment.  Al-Habobi operated both from 
London and Baghdad as an agent of the Iraqi government and obtained 
financing from BNL-Atlanta for goods and services to benefit the 
Iraqi economy and military. Upon learning of the search of BNL's 
Atlanta offices, he returned to Baghdad. He is an Iraqi citizen. 

7. Raja Hassan Ali ("Ali") 

Ali is a senior officer of the government of Iraq. He is 
the Director General of the Economic Department of MIMP. Ali is an 
Iraqi citizen believed to be living in Baghdad, Iraq. 

C. Cooperating Individuals 

i. Paul Robert Von Wedel ("Von Wedel") 

A former Vice President and Trade Officer at BNL-Atlanta, 
Von Wedel had extensive banking experience with Citizens and 
Southern National Bank, Atlanta, in the areas of foreign bank 
letters of credit, commodity financing and trade finance. He 
actively participated and assisted Drogoul in managing the 
conspiracy during its initial stages. Von Wedel, a United States 
citizen, pleaded guilty to two felony charges, and has actively 
cooperated with the USAO investigation. He is awaiting sentence. 


is The MIMP is also known as the Ministry of Industry and 
Military Industrialization ("MIMI"). MIMP was created in 1987 by 
the merger of the Ministry of Industry vith the Establishment for 
Military Production. The new Ministry is headed by Hussein Kamil 
Hassan, the son-in-law of Saddam Hussein. 
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2. Mela Maggi ("Maggi") 

Maggi was an Assistant Vice President of BNL-Atlanta in 
charge of the — desk that provided funds for both official and 
grey book" loans. She participeted in both the early "in-and-out" 
transactions, before the "grey books" were adopted, and in the 
subsequent invention and operation of the "grey books." As has 
been notad, she and Jean Ivey were the two initial informants on 
the case and vere granted non-prosecution letters in return for 
their active cooperation. 

3. Jean Ivey ("Ivey") | 

Ivey assisted Maggi in the money desk activity, raising 
money for unauthorized loans by soliciting telephone and vire 
deposits or loans from other financial institutions in the amounts 
requestad by other BNL-Atlanta employees and officers. Liks Maggi, 
she has been issued a non-prosecution letter in return for her 
active cooperation. | 

D. Thé Counts 

The Indictment charges an oversll conspiracy in Count 
One, related to tha substantive charges which follow in Counts Two 
through Three Hundred Forty Seven. The substantive Counts include 
charges based upon: 

1. Mail and vire fraud 

18 U.S.C. $$ 1341, 1343: forming and carrying out a 
schese to obtain money and property by false pretenses through 
unauthorised making of billions of dollars in loans and credits 
unauthorized by BNL's rules and policies, falsifying books and 
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records to conceal the deception, and to defraud the USDA of a ccc 
export payment guarantee and valid performance bonds. 
2. False statements 

18 U.S.C. § 1001: making false statements to the Board 
of Governors of the Federal Reserve System, the United States 
Treasury, the Export-Import Bank of the United States, and the 
General Accounting Office in reports to and audits and examinations 
by those agencies. 

3.  Praud on the CCC 

15 U.S.C. § 714m: making false statemente to the CCC 
regarding a payment guarantes and eligibility for participation in 
CCC programs. 

4. Interstate transportation of stolen money 

18 U.S.C. $2314: interstate transportation of money 
taken from BNL by fraud and deception. 

S. Forgery 

18 U.S.C. $493: forging documents purporting to be CCC 


payment guarantses end Central Bank for Cooperatives ("CoBank") 
participation certificates. 


6. Tax evasion by Drogoul 
26 U.S.C. $7201: evasion of individual federal income 
tax liability for 1987 and 1988 by failing to report or vithhold or 
make estimated tax payments on income from gratuities end kickbacks 
paid to Drogoul by Entrade. 
E. A General Overview Of The Scheme 
The Indictment states that the underlying purpose of the 
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charged activity was to arrange for billions of dollars in funding 
for Iraq" and other borrowers while misrepresenting to auditors, 
examiners, the United States and Italian government entities, and 
BNL-Rome management, that BNL-Atlanta was operating within all 
applicable lending limits and in accordance vith eafe end sound 
banking practices; and to solicit unsecured funding for the MINP 
through a London-based procurement network active in tha United 
States and elsewhere. It should be notad thet over $1.9 billion of 
these unauthorisad and concealad extensions of credit vere for 
countries (and entities vithin those countries) othar than Iraq. 

While the unauthorized "off-book" BNL-Atlanta funding to 
Iraq began in 1985 as financing for agrioultural preducts under 
USDA CCC programs and for unsecured freight, it had evolved by 
sarly 1988 into totally unsecured credit extensions and agreements 
(referred to as Medium Term Loan Agreements or "MTLs") totalling 
$2.155 billion with CBI. These transactions vere, in all 
likelihood, intended for primary use by tha MIMP. Only half of 
this later funding can be traced to specific purchaees. The funds 
from the remaining half of these unsecured credit extensions and 
agreements were utilizad by Iraq to simply transfer cash to a 
series of CBI clearing accounts, vhich effectively concealed their 
final destination and actual usage. It mey be fairly assumed that 
substantial sums thus obtained were disbursed for military or 
military-related items. 
" While contrary to BNL rules, there would be nothing inherently 
illegal in BNL extending very substantial uncollateralised credits 
to Iraq during the conspiracy period, had it chosen to do so. 
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The USAO's position is that the existence of a unique set 
of circumstances at BNL-Atlanta made it possible for BNL-Atlanta 
employees to extend billions of dollars of credit without the 
knowledge of the management of BNL-Rome or governmental regulatory 
agencies, as follows: The presence of a "money desk" in the agency 
made it possible for officials at BNL-Atlanta to borrow money 
directly and control the sources for that funding; at the time BNL- 
Rome enjoyed an AAA bond rating from Moody's, a rating extended to 
only one American bank, which made it possible for the BNL-Atlanta 
money buyer to utilize various money brokers to borrow hundreds of 
millions of dollars from the world money markets at or below the 
London Inter-Bank Offering Rate ("LIBOR") on a daily basis;? the 
complicity to some degree of every employee at BNL-Atlanta, which 
eliminated any cross-checks by department function within the 
agency; the turnover of regional managers at critical times; and 
BNL-Atlanta's conversion from one computer system to another. 

Audits conducted by various entities -- BNL itself, BNL's 
outside auditors, the Georgia State Banking Department and the 
Federal Reserve all failed to uncover the scheme. A report 
2 A noted above, Maggi and Ivey operated BNL-Atlanta's "money 
desk." As the scheme needed money to pay out to Iraqi banks, 
enterprises or exporters to Iraq, Maggi and Ivey vould receive 
lists of the dates and amounts required. They then telephoned 
money brokers in the legitimate Interbank Funds ("IBF"), purporting 
to extend the credit of BNL's "AAA" credit rating. The brokers 
solicited funds from banks and other financial institutions in the 
United States and elsewhere by quoting the interest rates and 
periods-to-maturity offered by Maggi and Ivey. Funds raised vere 
wire-transferred to BNL-Atlanta's holding accounts at Morgan 
Guaranty Trust Company and ultimately disbursed to Iraqi banks and 
their exporters through separate vire transfers. (Ex. 13 at 15- 
17.) 
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prepared by the Federal Reserve after the search, however, 
described the BNL-Atlanta branch as “unsatisfactory based upon the 
condition of its risk assets, internal controls and management 
function." (Uniform Report of Examination for Branches and 
Agencies of Foreign Banking Organizations, with examination data as 
of August 31, 1989.) Other banking reports were similarly harsh in | 
their criticisma of BNL's audit controls. (Sea Translation of 
Report of Minister Carli to the Finance Commission of the Italian 
Senate on December 14, 1989, at 6 ("The final study now confirms 
the weaknesses of the Bank's internal structure which permitted 
such events to unfold.").) 


IV. MORE DETAILS ABOUT BNL-ATLANTA WRONGDOING 

It should be noted at the outset of this discussion that 
Drogoul, as Manager and First Vice President of BNL-Atlanta, was 
specifically limited in his authority to act on BNL's behalf with 
respect to the types, amounts, terms and borrowere on varicus types 
of loans and credits." These rules and procedures included BNL's 
"Signature book," which was also provided to borrowers, including 
Rafidain and CBI, so they vould be fully avere of the limits on the 
authority of individual BNL officere vith vhom they deslt. For 
example, tha Iraqis knev thet the third and fourth MTLs, signed 
only by Drogoul and not by a second officer, vere therefore 
violative of BNL rules. Drogoul and the other Atlanta officers and 
a He had as did other U.S. branch managers, a general pover of 
attorney to act on behalf of BNL.  Nonethalese, be and tho other 
branch managers also had to sign a document that their authority 
was limited by BNL's rulas. 
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employees were fully aware of these rules and procedures. Relevant 
limits included the following: 


1. Drogoul was personally authorized to make 
unsecured loans not exceeding $500,000. 
Loans above that amount required approval 
in New York or Rome, according to type 
and size. 


2. No loans or credits to Iraq were 
authorized, unless they were 100% 
collateralized by cash or cash 
equivalents. Loans without such 
collateral were expressly forbidden. 


3. Any loan exceeding $500,000 required the 
signatures of at least two officers of 
BNL-Atlanta. No single officer was 
empowered to lend above that limit, or to 
accept liability above that limit in any 
form, including issuing or confirming a 
letter of credit. 


4. No loan for over $2,500,000 could be made 
by BNL-Atlanta, even vith two officer 
signatures, unless further approved by 
designated officers in New York or Rome. 


5. All loans were required to be in writing, 
and to be accurately entered in and 
reported on the books and records of BNL- 
Atlanta and its regular reports to BNL- 
New York, BNL-Rome, and to federal and 
state regulators and examiners. 


6. BNL-Atlanta vas required to maintain its 
books, records and reports using the 
bank's standard computer-based accounting 


system and terminals. It was not 
authorized to keep separate or parallel 
books, records or accounts on 


freestanding computers and/or word 
processors. A standard set of accounts 
and reporting formats vas prescribed for 
mandatory use. 
In 1985, Drogoul negotiated a $13 million unauthorized 
assumption of unsecured Iraqi risk for a large grain company. On 
December 15, 1985, Drogoul also agrsed to fund $556 million in 
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agricultural commodity purchases by the government of Iraq under 
the USDA CCC programs for Fiscal Year 1986. Approval was neither 
sought nor received from Rome before Drogoul signed this $556 
million agreement.“ Thereafter, on April 18, 1986, Drogoul sought 
approval from Rome to fund $100 million of the $556 million that he 
had committed. Approval was denied by Rome three days later. 

As Drogoul explained in the written statement he he 
prepared after the August 4, 1989 search for his then counsel, 
Arnall, Golden & Gregory ("AG&G") of Atlanta, this marked the 
beginning of BNL- Atlanta's eventual exposure to Rafidain in excess 
of the limite established by Rome. (Ex. 16.) Drogoul explained the 
evolution of his scheme in his own vords at pages 48-50 of his 
statement: | 


Within two (2) monthe of signing the 
Agreenent, however, patroleum dropped to USD 9 
barrel from its previous level of USD 22 and, 
in addition, the war between Iraq and Iran 
intensified. Banks interested in ing 
ccc loans, therefore, began to assess Iraqi 
risk differently than before, and while they 
would still purchase the risk, it would be 
sold at a higher rate than before. Our 
assessment was that it would cost us in the 
area of USD 2,500,000 to sell the loans (at 
prices higher than thet which ve had committed 
to the Iragis). 


Hoping that oil would increase in value and 
thet tha intensification of the war vas only 
temporary, we elected to wait and see what 
would happen. We did not wish to dishonor our 
commitment to the Iragis especially since ve 
were exposed to Iraq on the freight finance. 


2 either BMNL-.tlanta nor regional management in New York had 
the authority to extend credit or land BNL's money to other banks 
without tha specific approval of BNL-Rome. BNL had centralized 
control of all bank-to-bank lending. 
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Unfortunately the situation did not change and 
by mid-1986 the branch had transactions to 
Rafidain Bank recorded on the records of the 
branch in excess of the USD 100,000,000 limit. 


During my visit to Venice, our Regional 
Manager Mr. Guadagnini was criticized by his 
superior for allowing the Atlanta Branch to 
maintain a considerable excess for Rafidain 
Bank . . . . My regional manager sat down with 
me there and told me clear up the problem.” 


Upon my return to Atlanta, Paul (Von Wedel], 
Therese (Barden), Robert [Post], Mela (Maggi) 
and I decided that the best vay to handle the 
situation would be to skip the excess amounts 
off the books on the last day of the month, 
ie., on the day the computer reports vere 
examined by Rona.“ 


We continued the process of "skipping" for 
many months. During the intervening tinme 
there vas always the risk that Rome or New 
York would see the true exposure. 


As the exposure continued to grow well in 
excess of the line we always sought ways to 
sell the "skipped" or soon to become "Grey" 


3 Indeed, Drogoul was repeatedly warned that formal 
authorization from Rome was mandatory even for loans guaranteed by 
the United States Government (ie, CCC) and that approved credit 
lines could not be exceeded. 


26 Because of this "skipping" (or "slippage," as it was sometimes 
referred to by BNL-Atlanta employees), Drogoul felt comfortable in 
assuring management that his Fiscal Year 1985 $100 million cec 
authority had never been exceeded, as follows: 


Total $93,206,495.61 [CCC for Iraq Rafidain]. We vish to 
point out that these figures have been triple checked by 
us and that they reflect our outstandings under this 
facility. The final maturities are accurate. Previous 
reports, which have required that ve reflect manually 
month by month maturities under each loan, were not 
accurately reflected. We apologize for this error. 


(Telex from Drogoul to Boldrini (BNL-Rome), November 13, 1987, 
submitted herewith as Ex. 17.) When Drogoul sent this telex he had 
already exceeded his limit by more than $500 million and signed 
agreements that exceeded BNL-Atlanta's limit by $1 billion. 
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loans. 


Months later the bank converted from one 
accounting system to another (known as ths 
Mantec System), and tvo (2) data processing 
people, one of whom was also an auditor, were 
sent to Atlanta to assist in the Sonversion of 
the records. 


As they approached the Rafidain Bank loans, 
all of which were on the books, it became 
clear that the total value of these loans 
would be shortly uncovered if some solution 
was not found. 


Again, Paul, Therese, Robert, Mela and I 

consulted and realized that the only way to 

solve this immediate dilemma was to "skip" off 

the loans permanently. This we did and the 

"Grey" Book was created. 

As we found ourselves with the same dilemma 

when we were. required to lend to the Central 

Bank of Iraq, the same "Grey" mathod was 

After taking his unauthorized loans completely “off 
book," Drogoul signed agreements in January and October 1987 
obligating BNL-Atlanta to fund $619 million and $665 million for 
Iraq's Fiscal Year 1987 and 1988 CCC programs, respectively. * 

In 1988 end 1989, the Iraqis decided not to have BNL- 
Atlanta continue to aid in financing CCC-guaranteed transactions. 


Instead, in those years, Drogoul agreed vith tha Iraqis to provide 


5 The "grey book" also vas known as the "off-book." 


ind During the course of his unauthorized CCC funding and 
thareafter, Drogoul also caused BNL-Atlanta to fund over $250 
million in unsecured end unauthorized extensions of credit for 


freight and for tha purchase of agricultural products, durable 
and raw materials for which Rafidain vas tha originating 
bank. In addition, Drogoul caused BNL-Atlanta to fund another 


unsecured $70 million for which Rasheed vas tha oricinatins bank. 
(Ex. 14 at 12.) 
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a total of $2.155 billion in credit extensions under four MTLs. 
These transactions were purportedly for the purchase by MIMP of, 
among other things, durable capital goods. As I have noted, there 
is good reason to believe that many materials used or useful for 
military purposes vere frequently purchased vith these funds, which 
Drogoul came to realize sometime after he had emberked upon the MTL 
program. 

Thus, by way of example, on March 1, 1991, after 
disclosure that night vision equipment, manufactured by Delft 
Instruments N.V. ("Delft"), was discovered on captured Iraqi 
tanks, Delft officials issued a statement advising that the company 
had in fact exported night-vision equipment to Iraq. The company 
stated, in pert, that an internal investigation had found that 
their subsidiary, OIP Instrubel, N.V. ("Instrubel"), Oudenaarde, 
Belgium, had made three shipments of thermal imaging night-vision 
components, manufactured by Hughes Aircraft Company, Santa Barbara, 
California, to Iraq and Jordan. Delft further stated that 
shipments to Iraq vere made in December 1989, and April 1990, and 
the shipment to Jordan took place on December 7, 1990. Delft 
acknowledged the requirements for U.S. Export Licenses but 
indicated that no licenses had been obtained. 

Review of BNL-Atlanta documents by the USAO revealed that 
on January 27, 1989, CBI had telexed to BNL-Atlanta a funding 
request under Option-B (Option-B vas a plan agreed to by BNL- 
Atlanta, CBI and the Iraqi NIMP, wherein a telex would be the only 
document provided by CBI to initiate a loan). Included in the 
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request vas funding for Instrubel in the amount of 1,356,000, 000 
Belgian Francs, which at the time of the transaction was equivalent 
to $27,777,991. The telex stated that Instrubel would be tha 
supplier of heavy machines and equipment to the Iraqi government 
establishment for heavy engineering equipment under contract #10. 

The USAO tied this transaction to BNL~Atlanta's transfer 
on March 16, 1989, of United States currency (proceeds of the 
scheme charged in the Indictment) from its clearing account at 
Morgan Guaranty Trust Company, New York City, to a CBI clearing 
account then maintained at Manufacturers Hanover Trust Company, New 
York City. The amount transferred by BNL-Atlanta was equivalent to 
the amount requested by CBI in the January 27, 1989, telex after 
converting the foreign values to United States dollars. The USAO 
charged Drogoul's use of thís CBI account to be money laundering of 
scheme proceeds in Count 279 of the Indictment.” 

Further details of Drogoul's activities -- the various 
transactions, tha concealment, his foreign travels, end other 
conduct in furtherancs of the charged conspiracy -- ars set forth 
in ths USAO Analysis (Ex. 14), and in its Sentencing Memorandum 
(Ex. 18) provided to tha Court at the tina of Drogoul's Sentencing 
Hearing. | I have reviewed records underlying tha BNL-Atlanta 
transactions, tha charges prapared by the USAO, tha exhibits 


7 In other documents tha USAO revealed that its investigation 
indicated thet Iraq had used some funds from tha NTLs for the 
acquisition of materials readily adaptable to military use. In 
this connection, it referred to the Iraq aili procurement 
network, in which Matrix-Churchill Corp. ("NCC") and Matrix- 
Churchill Ltd. ("MCL") played key roles. 
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introduced at the Sentencing Hearing, all of the materials 
reflecting Drogoul's several statements to counsel and his 
statements during his numerous debriefing sessions, both in 1989 
and 1992, in which Drogoul himself admits to these activities. 

In any event, there is little if any dispute as to what. 
Drogoul did in terms of the "off-book" and wrongful activities. 
The principal dispute relates to vhether his conduct vas authorized 
by, or gs done with the knowledge of, officers of BNL-Rome. 


The USAO and the DOJ have come under fire for having 
treated BNL-Rome as a victim of the charged conspiracy, having 
determined that it did not authorize or have knovledge of the 
charged activities and was not criminally negligent in failing to 
discover these activities during the period of the conspiracy. 
Some have made the additional allegation that this prosecution 
theory reflected the intrusion of political pressure into Justice 
Department decisions, or a “cover up" of activities somehow 
authorized by the United States. I have devoted much time and 
attention to these subjects in my investigation. 

A.  Qverview 

As is traditional, this case originated vith the USAO, 
with DOJ later joining in active consideration of the matter. 
There was minimal contact betveen DOJ and the USAO until January 
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1990.% Thereafter, there was interaction between the two offices 
up to and beyond the return of the Indictment on February 28, 1991. 
Many factors required DOJ involvement: 
1. Procedures requiring DOJ persons to contact the 
intelligence agencies for intelligence information 
about BNL; l 
2. The clearance of immunity requests; 
3. The sheer magnitude of the case in dollar terms; 
4. The involvement of several federal agencies in the 
investigation relating to charges ultimately 
embodied in the Indictment; 


5. The necessity for obtaining foreign documents and 
the testimony of foreign vitnesses; 


6. The expertise at hand in the Fraud Section of DOJ. 


Largely because departing United States Attorney Robert 
Barr, Jr. ("R. Barr") vas pressing for an Indictment before he left 
office, the USAO in late 1989 had drafted a proposed form. 
McKenzie, who authored it, successfully opposed presenting it to a 
Grand Jury at that time. To have filed any Indictment then would 
have been very unwise. By the end of 1989, it vas already obvious 
that surface had barely been scratched in what vas to be a massive 
investigation in a case of remerkable complexity. 


2% — It appears that the DOJ first contacted the USAO on October 
26, 1989, when Robert Mueller, III ("Mueller") callod United 
States Attorney Barr and McKenzie to obtain information on the 
BNL case. Ten days later Mueller called again, to recoive 
another update. In mid-December, Trial Attorney (Criminal 
Division) Wolodymyr Sulzynsky travelled to Atlanta at the behest 
of John Martin, Chief of the Internal Security Section, Criminal 
Division at DOJ, to discuss the status of the investigation, 
presumably because of the "national security" overtones. (Routing 
and Transmiíttal Slip from Martin to Mark M. Richard and Edward 
8.G. Dennis, Jr., dated December 26, 1989; Memorandum from 
Sulzynsky to Martin, dated December 26, 1989.) 
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The videspread criticism of the "delay" in returning an 
Indictment some eighteen months after the search is unfair, and a 
claim that such a "delay" was attributable to some corrupt motive 
or political influence, as some have charged, is without support in 
the record. An experienced prosecutor who reads the massive 
Indictment will understand immediately the scope of the 
investigation required just to frame it. The USAO is to be 
complimented, for my review of the files indicates that the 
prosecutors only included Counts for which there is abundant 
supporting evidence.“ The documentation establishes that the 
prosecutors determined not to seek the return of an Indictment 
until they felt they had not just "probable cause," but rather 
proof of guilt beyond a reasonable doubt. 

It is clear that USAO and DOJ spent a considerable amount 
of time and effort independently and jointly considering whether 
BNL-Rome was a victim of Drogoul's scheme. To understand the 
prosecutors’ determination, I now turn to the events immediately 
following the search of BNL-Atlanta. 

B. The Initial Stage: Autumn 1599 

Drogoul had been on vacation in France when he was 
informed by Von Wedel of the August 4 search. Drogoul immediately 
called the Iraqis with whom he had worked on the loan transactions, 


Safa, Taha and Ali, who instructed him to meet them in London the 


d The only caveat I raise at this juncture is related to the 
decision to treat BNL as a victim. 
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following day. on August 5, Taha, Ali and others? met with 
Drogoul for several hours and after consulting with officials in 
Baghdad, directed him to return to Atlanta, although he has 
stated that he intended to return to the United States in any 
event.  Drogoul travelled to New York on August 7 and met BNL's 
North American Area Manager, Pietro Lombardi ("Lombardi*).9 While 
in New York, he also met with an attorney representing BNL, who 
arranged to retain Lackland of AG&G to represent Drogoul. Later 
that day, Drogoul returned to Atlanta and was discharged by Umberto 
D'Addosio ("D'Addosio"), General Vice President of BNL-Rome.? 


Over the next few weeks, starting August 8, Drogoul met 


3 The other Iraqis who met with Drogoul included MIMP counsel 
Fadel Kadhum and Deputy Minister Osama Hammadi. 


35 Drogoul later stated that he realized the Iraqis thought 
that in this way they would be able to continue to draw on the 
outstanding Loan Agreement. (Memorandum of Drogoul Interview, 
dated August 20, 1992.) 


32 Many months later, Drogoul described a "look" that he 
received from Lombardi the day that they met in New York. 

Drogoul interpreted the look to mean that “we have been found 
out," as opposed to one of surprise or blame. (Memorandum of 
Drogoul Interview, dated June 19, 1992.) Von Wedel recalled that 
Drogoul once had told him that Lombardi knev about the unapproved 
transactions. (English translation of the "Final Report, 
Parliamentary Committee of Inquiry on the case of the Atlanta 
Branch of the Banca Nazionale del Lavoro and its Connections, 
Communicated to the Presidency on April 22, 1992" (hereinafter 
"Italian Parliamentary Report") at 141 submitted herevith as Ex. 
20.) 


8 On August 9, officials at BNL-Rome (Vice Chairman Salvatore 
Paoducci and others) travelled to Baghdad vhere they met vith 
officers from the Central Bank of Iraq for the purpose, they have 
said, of confirming the balance of the outstanding loans. 
(Memorandum from C.W. Carson, Principal Examiner, to P. Vincent 
Conlon, Deputy Superintendent, Foreign Commercial Bank Division, 
and P. Philben, Deputy Superintendent and Chief Examiner, 
Commercial Banks.) 
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regularly with officials from BNL-Rome and BNL's attorney, Bruce 
Kirwan ("Kirwan") of King & Spalding. (Minutes of August 1, 1989 
BNL-Atlanta meeting; Minutes of August 14, 1989 BNL-Atlanta 
meeting; Minutes of August 24, 1989 BNL-Atlanta meeting.) It 
appears that 3NL-Rome representatives also attended all of ie 
meetings at which both USAO and Drogoul were present. 

Although R. Barr sought to have the Indictment brought -s 
early as possible, McKenzie recognized that a good deal of 
investigation was still required and recommended that there be 
further investigation about various matters, including the "current 
and potential losses from unauthorized credit transactions under 
investigation." (Memorandum from McKenzie to R. Barr, dated 
September 15, 1989.) McKenzie did not suggest in that memorandum 
that the issue of BNL-Rome's knowledge or complicity be examined. 

Nonetheless, she agreed to draft a "bare bones“ 
Indictment that could be filed (and later superseded) in the event 
Italy attempted to extradite the BNL-Atlanta employees before the 
USAO was ready to proceed vith its own case. (Memorandum fron 
McKenzie to R. Barr, dated September 19, 1989.) She prepared the 
draft Indictment in October 1989, naming only BNL-Atlanta personnel 
(Drogoul, Von Wedel, New, Barden and DeCarolis) as defendants, but 
urged R. Barr not to present the draft Indictment to the Grand Jury 
* The minutes of these meetings indicate that they discussed, 
among other things, the loans that Drogoul had extended, the 
Rafidain Bank CCC guarantees, and Option A, B and C credit 
openings. (Minutes of August 14, 1989 BNL-Atlante meeting; 
Minutes of August 16, 1989 BNL-Atlanta meeting.)  BNL-Rome 
expressed concern that it would have to honor the enormous 
commitments Drogoul had undertaken. 
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because the Task Force believed the case encompassed "far more than 
'regulatory matters.'" (Memorandum from McKenzie to Barr, dated 
October 31, 1989.) 

McKenzie recommended that they await the first week in 
December, by which time she thought they would be able to present 
a more comprehensive Indictment containing added counts for (1) 
false statements to the U.S. Treasury and Export Import Bank 
("Eximbank"); (2) a scheme to defraud BNL-Rome; (3) tax counts; (4) 
Trading with the Eneny Act counts relating to Cuban Sugar; and 
(5) conspiracy. (Memorandum from McKenzie to Barr, dated October 
31, 1989.) R. Barr was adamant that she adhere to that new 
schedule. (Memorandum from R. Barr to McKenzie, dated November 3, 
1989.) 

The early Task Force investigation included close to 
twenty interviews with Drogoul and other BNL-Atlanta employees in 
which the investigators repeatedly asked them to name anyone, 
including employees of BNL outside BNL-Atlanta, who might be 
implicated in the schemes they had employed. Of the other BNL- 
Atlanta employees identified as targets in the investigation, all 
contended their actions were for the good of the bank and not for 
personal gain. Drogoul repeatedly denied the complicity of anyone 
outside BNL-Atlanta and contended that the loans were good loans, 
and that there would be no difficulty in getting them repaid.? 
3 Early in the investigation, Drogoul also asserted that the 
Central Bank of Iraq and the Iraqis had no knowledge that he vas 
exceeding his authority (Memorandum of August 10-11, 1989 Drogoul 
Interview), statements he later retracted. (Memorandum of July 

(continued...) 
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(Memorandum of August 10, 1989 Drogoul Interview.) The USAO thus 
terminated the interviews after only a few sessions because they 
did not think Drogoul's statements were forthconing. 

By the end of October 1989, McKenzie was prepared to 
recommend that an Indictment include an 18 U.8.C. $ 1343 "scheme to 
defraud BNL because (1) such charges and proof thereof strikes at 
the heart of the stated defense in this case and (2) such charges 
allow introduction of substantial dollar losses suffered by BNL to 
date." (Memorandum from McKenzie to R. Barr, dated October 31, 
1989.) She noted that the U.S. Government had not yet suffered any 
losses (in part because of the extended due dates on the CCC- 
guaranteed loans to Iraq), but that BNL's losses were extensive. 
(Memorandum from McKenzie to R. Barr, dated October 31, 1989.) 

Throughout the fall of 1989, McKenzie and R. Barr 
continued to consider new aspects of the case, including the Task 
Force's investigation of whether Drogoul had operated as a foreign 


3(...continued) z 

13, 1992 Drogoul Interview; gee algo Ex. 19.) In fact, at one 
point, Drogoul contemplated executing a mutual defense agreement 
with the Iraqis. (Id.) 


3 ML had offered significant assistance to the USAO 
immediately following the August 4 search and met with the Task 
Force to review documents and reconstruct accounts.  BNL had 
compiled a list of the losses it claimed, which included: 

(1) absurdly low interest rates; (2) substandard letter of credit 
fees; (3) an approximate $6 million reserve penalty sought by the 
Federal Reserve due to BNL-Atlanta's reporting and reserving 
failures; (4) attorney and accountant fees, travel, lodging, and 
other moneys; (6) $26 million paid on letters of credit due to 
financing of Cuban sugar; end (7) 50% discounted worth of Iraqi 
debt on the world market. (See Memorandum from McKenzie to R. 
Barr, dated October 31, 1989.) 
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agent.” (Memorandum from McKenzie to R. Barr, dated November 22, 
1989.) McKenzie .advised that Entrade should be included as a 
corporate defendant, but that there was "no evidence that any BNL 
employee or officer outside Atlanta had knowledge of any portion of 
the schemes under investigation sufficient to warrant criminal 
prosecution." (Memorandum from McKenzie to R. Barr, dated Novenber 
22, 1989.) 

The BNL affair caused consternation among the officers of 
BNL and Italian politicians. In October 1989, the Chairman and 
Director General of BNL, Paulo DiVito ("DiVito") visited the 
American Ambassador in Italy, The Honorable Peter Secchia, and 
suggested that the matter be raised "to a political level." He 
expressed BNL's desire to cooperate fully with U.S. government 
authorities but at the same tine made it clear that BNL wanted to 
achieve some kind of "damage" control. (See $,9, 138 CONG. REC. 
H8354-8355 (daily ed. September 14, 1992.) It is unclear vhether 
the USAO knew of DiVito's concerns, but McKenzie was obviously 
aware that the case had sparked substantial interest among high 
ranking officials at the State Department. According to McKenzie's 
notes in her "Deily Log," then Secretary of State Baker was most 
interested in the BNL case and was receiving frequent briefings.™ 
(Italian Weekly Report, dated October 10, 1989.) 


7 McKenzie ultimately decided that she lacked enough evidence 
to include this charge in the indictment. 


* In the fall of 1989, as the investigation vas unfolding, 
McKenzie kept daily logs in which she recorded telephone calls, 
leads and searches conducted by various agents. 
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On December 7, 1989, McKenzie wrote to Molly Worlow, 
Senior Counsel for International Law Enforcement, Department of 
Justice, and asked that she provide the names of four Iraqi 
nationals for dissemination to the Intelligence Community. The 
Iraqis named were Sadik Hasson Taha, Rajaa Ali, Ahmed Al-Dulaini 
and Safa Al-Habobi. She also noted that Hussein Kamil Hassan, the 
son-in-law of Saddam Hussein, might be peripherally involved. 
(Memorandum from Worlow to McKenzie, dated December 7, 1989.) 

Italian Minister Carli, on December 14, delivered to the 
Finance Commission of the Italian Senate a report he had prepared, 
which criticized BNL's internal controls and suggested that NIL 
Rome had knowledge of at least some of Drogoul's transactions. 
(Translation of Report of Minister Carli to the Finance Commission 
of the Italian Senate on December 14, 1989.) McKenzie subsequently 
forwarded a copy of the report to Gerrilyn Brill ("Brill"), then 
Chief of the Fraud Division at USAO. (Routing and Transmittal Slip 
from McKenzie to Brill, dated December 20, 1989.) 

C. Interaction Between USAO And DOJ: Winter 1989 - 1990 

McKenzie called Deputy Assistant Attornay General Mark M. 
Richard ("Richard") in early January 1990, to inform him about a 
planned trip to Turkey and Italy. She intended to travel to Turkey 
to meet vith representatives of Entrade in order to negotiate a 
guilty Plea and to debrief Tezeller, who had offered to 
cooperate.” She also sought to interview BNL-Rome employees in 
Richard later requested that McKenzie defer the trip to 
Turksy until he and others at DOJ could evaluate the efficacy of 

(continued...) 
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Italy. In a letter to Zane Kelly ("Kelly"), Federal Reserve Bank 
in Atlanta, dated January 9, 1990, R. Barr and McKenzie explained 


that: 


The stop in Rome is necessary to speak with a 
number of BNL-Rome employees, officers, and 
directors at whom Christopher Drogoul and 
other key subjects have leveled charges of 
complicity in their BNL-Atlanta scheme. À 
Rome setting is required for immediate access 
to all relevant records which may assist in 
defeating these spurious claims by subjects of 
our criminal investigation. 


(Letter from R. Barr and McKenzie to Kelly, dated January 9, 1990.) 
It was decided that BNL-Rome officials would come to Atlanta with 
their documents rather than have U.S. agents go to Rome, and the 
trip was cancelled." (Memorandum from McKenzie to R. Barr, dated 
January 18, 1990.) While it is clear that no representatives of 
either USAO or DOJ ever searched the premises of BNL-Rome, there is 
no indication that they were precluded from obtaining information 
that such a search would have disclosed. 

On January 26, 1990, McKenzie reported to DOJ on the 
status of the investigation." At this time, Assistant Attorney 


( .. continued) 
negotiating a guilty plea with Entrade. McKenzie never made the 
trip, because a plea agreement was reached in this country. 


“© Tezeller later refused to cooperate, so it became unnecessary 
to make the trip at all. 


« In the same month, BNL-Rome entered into an agreement with 
the Iraqis in which it agreed to "fulfill its obligations" 
regarding the "off-book" credits to Iraq from BNL-Atlanta. This 
agreement, which became known as the "Geneva Agreement," was 
critical to BNL because the MTLs originally provided that the 
Iraqis could defer payment of the principal until a final 
disbursement vas made. 
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General Edward Dennis ("Dennis") headed the Criminal Division, and 
it was arranged for Senior Litigation Attorney Peter Clark 
("Clark") of that Division's Fraud Section,“ another experienced 
prosecutor, to proceed to Atlanta to review the case and its 
expanding dimensions with the USAO. As set forth in Clark's 
memorandum of February 12, 1990, his trip led to additional 
consideration of certain critical issues in the case, such as 
whether to approve the plea agreement with Entrade and immunity for 
Tezeller, and whether the proposed charges would preclude any 
Claims against BNL and underscores again why it would have been 
folly to seek an Indictment until those issues had been resolved. 
At this early stage, there emerged what was to become a 
major dispute between the USAO and DOJ. As I.have stated, the USAO 
had decided in the Fall of 1989 that it was likely that (1) Drogoul 
and his Atlanta co-workers had defrauded BNL, making the latter the 
victim of the fraud; and that (2) BNL had no knowledge of the 
fraudulent activities and had not authorized them. This view was 
not unsupported: Drogoul had been intervieved on several occasions 
beginning only days after the August search and had never claimed 
authorization of his misconduct by BNL. On tha other hand, he had 
-- as he vas to do later -- wondered aloud how his superiors at 
BNL's offices in its regional office in New York and at its 
headquarters in Rome could not have known of his scheme, given its 
magnitude. 
*« The Fraud Section was and is headed by Acting Deputy 
Assistant Attorney General Laurence Urgenson, also an experienced 
prosecutor. 
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Clark was quick to take a view at odds with the USAO. He 
questioned the quality of the USAO's investigation. He suspected 
that BNL was knowledgeable of the fraud and might even have 
authorized Drogoul's activities but noted that the USAO was "very 
reluctant to charge BNL, primarily because the bank has cooperated 
fully in the investigation and has questioned the theory under 
which the Department could charge BNL for the unauthorized acts of 
its officers and employees." (Memorandum from Clark to Greenberg, 
dated February 12, 1990.) He, and others in the DOJ Fraud Section, 
believed that the sheer volume of "grey book" loans to Iraq 
warranted a more intensive investigation into whether BNL-New York 
or Rome had authorized, were aware of, or were negligent in failing 
to detect Drogoul's "off-book" activities." The first reason for 
this was obvious: should facts show that BNL-Rone were involved, 
the case would require a different cast than that contemplated by 
the USAO. Second, it was important to pin down the facts on this 
issue in anticipation of a defense at trial by the BNL-Atlanta 
targets that their conduct was authorized by BNL-Rome or BNL-New 
York. (Memorandum from Clark to Greenberg, dated February 12, 
1990.) 

232 | PS pe eee . 

J 3 Clark asserted that "the exposure of the United States 

-- through the CCC financed transactions -- may exceed $1 
billion." He also noted that the U.S. Government charge that BNL 
was defrauded might preclude a U.S. civil action against BNL in 
the event that Iraq defaulted on its CCC guaranteed loans. 
(Memorandum from Clark to Greenberg, dated February 12, 1990.) 
Clark apparently suggested preserving the government's rights 
against BNL by either including BNL in the indictment or framing 
the indictment to avoid characterizing BNL as a victim. 
(Handwritten notes, dated March 13, 1990.) 
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In my opinion, the DOJ Fraud Section's advice was not 
intended to stall or delay return of an Indictment. The advice vas 
sound, the issues raised were significant, and further 
investigation was clearly required. I note that the responsibility 
for overall handling of the case and ultimate return of an 
Indictment remained vith the USAO, and that the Atlanta Task Force 
continued to conduct ite investigations under the direction and 
control of the USAO. The role of the DOJ Criminal Division and its 
Fraud Section continued to be limited to giving advice and 
responding to the USAO's requests for information and assistance as 
required. 

On February 23, 1990, the USAO's McKenzie and Rimantas 
Rukstele ("Rukstele") met in Washington vith Urgenson, and together 
they conferred with representatives from USDA.“ After this 
meeting, Urgenson, Rukstele and McKenzie met with Mueller, to 
update him on the matter. 

McKenzie presented to Urgenson a thoughtful memorandum 
discussing why, in her view, BNL was a victim of Drogoul's 
fraudulent acts. Her reasons included: (1) tha lack of benefit to 
BNL-Rome; (2) the personal gain that BNL-Atlanta officers had 
received; 9 (3) BNL's diligent internal controls and audits; ^ (4) 

= 
“ At tha time, USDA considered approving an additional $500 
million in CCC guarantees to Iraq. 
5 . Indeed, USAO later learned that Drogoul received kickbacks 
from some of the companies with which he dealt (namely, Entrade), 
and that the Iragis enticed him with the promise of a top 
management position at a banking and trading enterprise to be 
established in London. 
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the fact that the involved officers went to great lengths to 
conceal their activities; (5) BNL's full cooperation with the 
investigation; (6) that there was no loss to the U.S. government, 
nor were any losses anticipated because under the Geneva Agreement 
entered into in January 1990 by BNL and the Iraqis, Iraq promised 
to repay most of the CCC-guaranteed portion of its loans in 1990; 
(7) that BNL was no more culpable than the Federal Reserve, which 
also was charged with monitoring BNL-Atlanta and also "should have 
known" about the fraud; and (8) that BNL was an agency of the 
Italian government, a sovereign nation. (Memorandum from McKenzie 
to Rukstele, dated February 23, 1990.) | 
But Urgenson remained unconvinced by the USAO's theory. 
Given the massive amounts of the "off-book" loans involved and the 
fact that this lending had stretched over almost four years, it 
seemed to him unlikely that BNL-Rome would not have known of at 
least some of these activities. For his part, Rukstele wanted DOJ 
to be satisfied vith the sufficiency of the evidence, and asked 
that Urgenson visit Atlanta and reviev the evidence parsonally. 
Accordingly, from March 20 to 22, 1990, Urgenson, 
Greenberg and Clark met in Atlanta vith McKenzie and the Task Force 
to discuss, among other things, vhether BNL-Rome had been remiss in 
its supervision of the BNL-Atlanta branch. McKenzie continued to 
4$(...continued) 
46 It should be noted that at this time, McKenzie had at least 
one report in her possession, the Carli Report of December 1989, 
that severely criticized BNL's internal controls. It is likely 
that she also had the Federal Reserve Board Report of August 31, 
1989, which had been finalized sometime in January. BNL's own 
investigation resulted in the Petti Report, which similarly 


concluded that BNL's controls e" deficient. 
4 
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take the position that BNL-Rome had been diligent in monitoring 
BNL-Atlanta's performance. 

In this connection, Urgenson met with Federal Reserve 
representatives on March 22 to reviev the report of the Federal 
Reserve's August 1989 examination of BNL-Atlanta. The report 
confirmed that BNL-Rome had been deceived by Drogoul's activities, 
but it did not support the USAO's determination that the parent 
bank had been diligent with respect to internal controls." The 
Federal Reserve suggested that [a] more aggressive internal audit 
and control program would have aided in uncovering the unreported 
and apparently unauthorized transactions" and predicted that a 
soon-to-be-released examination report from the Bank of Italy would 
assert that "BNL officials in Rome and around the world were 
knowledgeable of and participated in (the) transactions." (Uniforn 
Report of Examination for Branches and Agencies of Foreign Banking 
Organizations, vith examination data as of August 31, 1989.) 

The meetings in Atlanta caused Urgenson to defer the 
return of a proposed Indictment until further investigation vas 
conducted. Urgenson requested that the USAO submit a prosecution 
xd The Federal Reserve found that "BNL lacked any credible 
controls and procedures that vould limit and monitor the 
activities of its branches" and that "supervision of (the 
Atlanta) Agency by [the] parent bank's head office and North 
American management in New York was unsatisfactory and 
ineffective." (Uniform Report of Examination for Branches and 
Agencies of Foreign Banking Organizations, vith examination data 
as of August 31, 1989.) 

5 — Among other things, Urgenson suggested that, at some point, 


the USAO should “lock in“ testimony of important witnesses by 
5 them before the Grand Jury. 
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memorandum -- à routine practice in complex cases -- on the factual 
and legal issues involved in the proposed prosecution.  USAO and 
DOJ agreed that the case against certain Iraqis vas strong enough 
to warrant including them in an Indictment. 

These foregoing steps were discussed vith Rukstele, and 
he agreed that they should be undertaken. Again, I do not think 
that there was a plan to delay or suppress a prosecution. 
Certainly there is not one paper, nor any testimonial evidence, 
supporting such a supposition. Indeed, my own experience teaches 
that the decision to defer an Indictment at this point continued to 
be the right one. | 


D.  Zhe Reaction In Italy 

During the month of March 1990, officials of BNL-Rome 
apparently grev apprehensive that USAO's view of BNL as a victin 
would not prevail. They thus embarked upon a strategy to persuade 
officials in the U.S. government that it vas inadvisable to indict 
BNL.** 

On March 6, Prime Minister Andreotti apparently met vith 
then U.S. Attorney General Richard M. Thornburgh ("Thornburgh") to 
discuss a broad range of issues relating to Italy and the United 
States. At the end of a lengthy memorandum briefing Thornburgh in 
advance of that meeting, Dennis summarily revieved the status of 


« BNL-Rome reprssentatives noted that it was evident that the 
strategy of cooperating vith the prosecutor was "losing its 
weight" and that instead they should exploit "access to high 
political levels." (Italian Weekly Report, entry dated March 23, 
1990.) 
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dne BNL investigation. 
i Two weeks later, at a White House social occasion, 
Italian Ambassador Petrignani apparently told Thornburgh that an 
Indictment of BNL would "add insult to injury" and would not be 
"understood" in Italy, because BNL vas an organ of the Italian 
government.) (Italian Weekly Report, entry dated March 21, 1990.) 
Thornburgh has no recall of any such discussion, and in any case, 
rejects the suggestion that anyone in the Administration ever 
approached him to influence in any way the conduct of criminal 
investigations.) ' (Deposition of Richard M. Thornburgh, December 
3, 1992, at 13-14.) H 
On March 30, 1990, the Bank of Italy concluded its 
investigative report and sent it to the Federal Reserve in Nev 
York. The report was consistent vith the Federal Reserve's 
findings on the inadequacy of BNL's controls and referred to "the 
possibility that BNL's top management and Head Office may have 
known of the Atlanta branch's irregular operations," but it did not 
fulfill the Federal Reserve's prediction that the report would 


3  — on March 17, Petrignani also met with Dennis, Richard and 
Robin Ross, Chief of Staff of the Attorney General's Office, 
presumably to discuss the BNL matter. 


3 Attorney General William P. Barr also stated that from the 
period beginning in May, 1990 (when he becme Acting Deputy 
Attorney General) and thereafter, no person from any U.S. 
government department or agency outside the DOJ suggested or 
instructed him to handle the BNL investigation in an 
inappropriate vay, to usce flor process or to shield any 
individual or entity from estígation. (Deposition of 
Attorney General Barr, December 2, 1992, at 19.) Mr. Barr 
also said that he never suggested to Mueller that the case 
be handled in any inappropriate vay. (Id, at 20.) 
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implicate BNL-Rome officials. The Bank of Italy report concluded 
that while managers outside Atlanta had not executed the scheme, 
the unauthorized loans were made "within an organizational 
framework of structurally inadequate controls on the activities of 
the North American branches," and that, in particular, "the 
procedures for monitoring the account books, which was the 
responsibility of lan] internal auditor. . . were inadequate." 
(Translation of Banca d'Italia Report on BNL-Atlanta, undated 
(conveyed with March 30, 1990 letter).) 
E. The Prosecution Memorandum: Spring 1990 

In response to DOJ's request, McKenzie and Rukstele 
drafted a comprehensive Prosecution Memorandum that vas delivered 
to DOJ in late April, 1990. The Memorandum evidenced McKenzie's 
intent to prosecute the five previously named  BNL-Atlanta 
defendants -- Drogoul, Piebelkorn, Barden, DeCarolis, and New -- as 
well as Pierre Drogoul,’ Entrade and its employee Tezeller, and 
the following six Iraqis: Taha, Ali, Toma, Rasheed, Al- 
bula ini,“ and Al-Habobi. It made no mention of prosecuting 


22 christopher Drogoul's father, Pierre Drogoul, was identified 
as instrumental in facilitating kickbacks from Entrade to Drogoul 
and Von Wedel, and as having an interest in, or an executive 
position with, some of the companies receiving "off-book" funding 
.from BNL-Atlanta. (April Pros. Memorandum at 8.) Pierre 
Drogoul's name vas brought up occasionally by the prosecutors as 
a possible defendant, but he was not included in the final 
indictment. 


33 Abdulàhad Petraus Tome was a CBI official who co-signed with 
Raja Hassan Ali for the third MTL for $500 million. 


* Ahmed Al-Dulaimi was, at the time, the Under Secretary of 
the Iraqi MIMP. 
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Rafidain Bank, which was ultimately included in the Indictment, 
CBI, or BNL-Rone. It referred briefly to Wafai Dajani, a Jordanian 
businessman, but did not expound upon his role in the illegal 
transactions.’ It also did not mention Matrix Churchill 
Corporation ("Mcc"),9 because the prosecution had decided that 
examination of the consulting fees paid to MCC vere part of the 
investigation's "second phase," and that any charges relating to it 
would not be included in the initial Indictment. (April Pros. 
Memorandum at 50.) 

In the April 1990 Prosecution Memorandum, McKenzie set 
forth some of her reasons for not including BNL-Rome among che 
proposed defendants. Noting that "Federal Reserve Examiners who 
have become totally familiar with all aspects of the BNL-Atlanta 
illegal operation since detection cannot, in retrospect, assure 
that even a full Federal Reserve Examination vould have detected 
the scheme," (April Pros. Memorandum at 84), she reasoned that the 
work product of the several internal and external auditors would 
make it very difficult to prove BNL's culpability under the law. 

McKenzie also emphasized the policy reasons favoring the 
BNL "victim" theory: that the defendants vould receive higher 


5 The April 1990 Prosecution Memorandum also discuseed the 
second phase of the investigation, in which McKenzie contemplated 
charging entirely different defendants vith additional Counts. 


nec, based in Ohio and a subsidiary of U.K.-beeed Matrix- 
Churchill Ltd., vas part of the Iraqi arms procurement network 
and acted as a paid consultant or broker while finding U.S. 
contractors to construct industrial plants in Iraq. (See A. ., 
U.S. Treasury/UCSC Investigation Report dated February 12, 1990 
(Interview of Von Wedel).) BNL-Atlanta apparently provided 
financing for the plans pursuant to the MTLs. (Id.) 
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sentences under the Federal sentencing Guidelines if BNL were 
treated as a victin; and that otherwise, the roles of Tezeller, 
Entrade and the Iraqis would be ignored because the only misconduct 
uncovered in the investigation vas their participation in the fraud 
against BNL. (April Pros. Memorandum at 94-95.) 

The Memorandum also discussed at length the Iraqis' 
complicity in tha lending scheme. As evidence both of their | 
complicity, and as further evidence that BNL-Rome was a victim, the 
Memorandum pointed to the efforts of Drogoul and the Iraqis to hide 
the scheme from BNL-Rome. It cited as an example the meeting 
between Drogoul, Von Wedel and Teodoro Monaco, a BNL-Rome 
representative, in Baghdad. Drogoul had suggested that Monaco and 
Rasheed meet "in an effort to reopen contact between the Iraqis and 
BNL." Rasheed, who was heavily involved in transactions with 
Drogoul, purportedly lamented the fact that BNL did not engage in 
any lending to Iraq without full collateralization. (April Pros. 
Memorandum at 47-48.) 

Notwithetanding the very substantial effort the April 
1990 Prosecution Memorandum reflected, the Fraud Section personnel 
in DOJ still were not convinced of BNL-Rome's status as a victim.’ 
The sheer size and number of the "off-book" transactions, and BNL- 
Atlanta's need to deal with international money brokere to borrow 
funds for these transactions continued to lesve Urgenson and Clark 
concerned that an Indictment on the “BNL as victim" theory would 
37 Although Urgenson apparently was not certain that BNL-Rome 
was truly a victim, he did concede that such an analysis night 
ultimately prove correct. 
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fail at trial. 

Urgenson and Clark also were concerned that the 
defendants might assert they had engaged in the scheme to improve 
the profitability of BNL-Atlanta -- and of BNL as a whole -- by 
making a much larger number and volume of loans than could be done 
under BNL's official guidelines. If the defendants could point to 
early indications of unauthorized lending that arguably should have 
been detected by BNL's senior management, they could claim that 
BNL's failure to halt the scheme evidenced authorization. Urgenson 
also thought that, in light of the fact that BNL vas owned by the 
Italian government, the defense might assert that the "off-book" 
lending scheme had been designed by the Italian government to 
maintain economic relations with Iraq. 

The USAO, however, responded by noting that Drogoul still 
had not named anyone at BNL-Rome who had authorized what he had 
done, and that the "off-book" transactions by BNL-Atlanta were so 
structured that suspicions would not have been aroused. They also 
contended that the losses on the "grey book" lending vere so large 
and so predictable that no bank vould have taken the risk, 
particularly given Iraq's bad credit rating and the small interest 
rate spreads and minimal fees involved in the lending. 

In the and, DOJ.and the USAO could not come to terms with 
one another, and the DOJ attorneys suggested thet a revised 
Indictment be drafted by the USAO. They also suggested that the 
USAO theory that the "off-book" loans vere not profitable be 
investigated more thoroughly, and that Drogoul's superiors in BNL- 
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New York and Rome be called before the Grand Jury. In light of the 
very different views held by these two groups of career 
prosecutors, and their conflicting theories about the evidence 
gathered to date, it would have been unsound to have sought an 
Indictment at that point. 
FP. The Investigation: Spring and Summer 1990 

In the late Spring, as the Task Force in Atlanta 
continued to develop and pursue leads in its investigation, Clark 
continued to question the progress of the investigation. He 
understood that only one vitness had testified before the Grand 
Jury, even though he and Urgenson had urged earlier that the 
witnesses be put before the Grand Jury to lock in their testimony. 
He also understood that the USAO had not intervieved any of BNL's. 
internal auditors. (Memorandum from Clark to Greenberg and 
Urgenson, dated May 9, 1990.) Clark believed that pursuit of these 
leads would affect. the USAO's analysis of whether individuals in 
other BNL offices knev, or should have known, about the schene. 
His position, of course, reflected DOJ's long-held skepticism about 
the USAO theory. | | | l 

In May 1990, representativas from the DOJ and the Task 
Force, including Richard, Urgenson, Rukstele, McKenzie and Wade, 
met with State Department and NSC officials, including Nicholas 
Rostow, Special Assistant to the President and Legal Advisor, NSC. 
The purpose of the meeting vas to keep the Intelligence Community 
informed of tha status of the BNL case. (Partial Attendance List 
of White House Meeting, dated May 29, 1990.) 
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During the Summer of 1990, McKenzie vas drawn from the 
case to focus on the retrial of another case she had been handling. 
The Task Force continued its investigation, drawing intermittently 
on McKenzie's advice and assistance. In early July, Rukstele 
provided Richard and Urgenson with a written status report, in 
which he noted that USAO had agreed to prepare another draft 
Indictment and a Prosecution Memorandum. 

€. The Continuing Debate: Autumn 1990 

In September 1990, Italian Ambassador Petrignani renewed 
his efforts to convince DOJ and the Atlanta investigators that BNL- 
Rome was not culpable. on September 21, several representatives 
from DOJ and the Task Force, including Urgenson, McKenzie and Wade, 
met vith the Ambassador, Senator Carta (chairman of the Italian 
Senate Committee investigation) and Professor Zanelli (counsel to 
the Italian Committee).  Petrignani is reported to have asserted 
that “BNL was the victim of a terrible fraud" and that the 
"reputation of BNL was of great importance as the Italian State is 
a majority owner." (Memorandum from Daniel Lippman, Office of 
International Affairs ("OIA"), to Drev Arens and Richard Owens, 
dated September 21, 1990.) 

On October 8, Greenberg prepared a letter to CIA General 
Counsel W. George Jameson ("Jameson"), requesting that the CIA 
search for information regarding the CIA's relationshipe with 
certain individuals and entities and whether BNL funds were used 
directly or indirectly for the purchase of implemente of war or 
dual use items that could be used in the manufacture of implements 
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of war. (Letter from Greenberg to Jameson, dated October 8, 1990.) 

In addition, the controversy between USAO and DOJ about 
the USAO's prosecution theory intensified. In early October, 
representatives of DOJ and the USAO investigative team, including 
Mueller, Richard, Urgenson, Greenberg, Clark, McKenzie and Paul B. 
Maloney ("Maloney"), held a meeting to discuss, among other things, 
whether BNL had benefitted from the lending transactions to Iraq, 
a point which was fundamental to the USAO prosecution theory. 
(Handwritten notes of October 2, 1990 meeting.) 

In fact, it appears that early on the "off-book" and 
"skipped" loans vere quite profitable. For example, in 1988, the 
Chicago and Los Angeles agencies of BNL earned approximately 
$250,000 and $600,000, respectively, while Atlanta netted $3 
million. (Ex. 16 at 54.) Thus, if the loans had been paid on 
schedule, tha scheme could have drastically raised  BNL's 
profitability." (Memorandum from Clark to Urgenson, dated D-cember 
1, 1990.) This could have provided a fsasible theory to charge 
BNL's officers as vell as the bank itself. 

The USAO also sent a nev draft Indictment to DOJ in 
October. This extensive draft charged the five BNL-Atlanta 
employees; Tezeller and Entrade; Taha, Rasheed, Ali and Al-Habobi; 
and CBI and Rafidain Bank. The cover letter conveyed the USAO's 
expectation of including two additional Iraqi individuals in the 


3 Italy imposes capital limits and credit standards on banks, 
which limit the number, type and length of loans that a bank can 
lawfully make. (January 1990 Pros. Memorandum at 63.) 
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forthcoming Prosecution Memorandum, neither of whom was ever 
added. k 

Thereafter, Clark and Taylor went to Atlanta and reviewed 
documents. Clearly, a principal concern of both offices at this 
point was putting to rest any remaining doubts about BNL's status 
as a victim of the fraud. The care with which these tasks were 
designed and performed is evident in the lengthy October 
Prosecution Memorandum I have reviewed. It carefully established 
the point that to hold the corporation criminally liable for 
illegal acts of its employees, there must be an intent to benefit 
the corporation. The Memorandum also analyzed the sovereign 
immunity issues involved, because it vas recognized that the two 
banks it was proposed to indict, CBI and Rafidain Bank, would 
likely be considered agencies of Iraq. 

With both DOJ and the USAO determined to put to rest the 
question whether BNL-Rome had been defrauded, Clark reviewed the 
October Prosecution Memorandum to focus on those features that, in 
his view, undermined the theory. Clark listed the following 
factors: 

(1) BNL-Rome vas on actual notice of repeated 

violations by BNL-Atlanta, but did not follow 

through as would be expected; (2) SNL 

Corporate should have detected the violations 

in other vays, particularly from the vary 


active money desk; (3) the sources, extent, 
enforcement and terma of BNL's prohibition on 


Tho letter also noted that they expected to obtain the 
cooperation of Gordon Cooper, Vice President and Chief Executive 
Officer of MCC, in providing evidence against the Iraqis. The 
prosecutors obtained formal use immunity for Cooper, in exchange 
for his complete cooperation. 


403 


various acts engaged in by BNL-Atlanta was not 
given; (4) it would have been highly unlikely 
for BNL-Atlanta to control all three areas of 
lending, funding (money desk) and internal 
audit; and (5) the scheme could have 
drastically raised BNL's profitability if the 
loans themselves were repaid on schedule or 
BNL may have been able to build its book of 
earning loans without holding the required 
capital required by Italian law. 


(Memorandum from Clark to Files, dated November 1990.) 
In part, his comments appeared to stem from his 
examination of certain Federal Reserve documents, in which he 
/ 


discovered information and leads that were new to him, and which 


raised still further questions about the knowledge and involvement 
of BNL managemént outside Atlanta.“ His review of the documents 
also led him to conclude that there were still significant leads 
that needed to be pursued, specifically regarding the internal 
auditors and their reports,“ Guadagnini's relation to Drogoul, and 


Guadagnini's position at Entrade.* In effect, as Clark pored 


9 He was particularly troubled because he believed that USAO 
had not given him all of the pertinent documents. 


ons of the documents Clark read memorialized the Federal 
Reserve's review of the auditors' vorkpapers for the 1988 and 
1989 BNL-Atlanta audits. These materials revealed that the BNL 
auditors had uncovered a "serious lack of controls and 
segregation of duties and evidence of substantial mismanagenment. . 
(Memorandum from Clark to Urgenson, dated November 13, 1990, 
citing Memorandum from Kennedy to Kelley, dated October 16, 
1989.) Clark apparently was surprised because he thought that 
the Task Force had reviewed all of the internal and outeide 
auditors' reports and found them satisfactory, as the USAO had 
indicated in its April Prosecution Memorandum. 


9? Clark also learned from the Federal Reserve documents that 

Maggi, one of the BNL-Atlanta informants, had stated that Drogoul 

had attributed the practice of taking loans off of the books to 
(continued...) 
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through the Federal Reserve documents, it is possible that he was 
discovering what Drogoul had referred to, in his statement to his 
lawyers later made available to USAO, as "telltale signs" that were 
all over the branch and in its records.“ (Ex. 16 at 55.) 

Upon reviewing this new information, Clark also began to 
doubt whether BNL-Rome officials had cooperated fully vith the Task 
Force, as McKenzie had insisted.“ He noted that New York Federal 
Reserve Examiner Walter Zunic had asserted that early on, BNL 
refused to permit McKenzie to interview Monaco, Alvisa and Florio. 
(Memorandum from Clark to Urgenson, dated November 13, 1990.) In 
fact, two of the interviews actually took place, but Clark's point 
was valid: it appeared to him that BNL-Rome selectively offered 
cooperation. 

In the meantime, the officers at BNL-Rome continued to 
assert their ignorance of the scheme. In the presence of McKenzie, 
€ (...continued) 

Guadagnini. With the information I have available today, it 
appears to me that Maggi misinterpreted a comment made by 
Guadagnini to Drogoul. I can appreciate that at the time, Clark 
might have found this information startling. Clark also learned 
that after Guadagnini's retirement from BNL, Guadagnini became a 
Director at Entrade. (Memorandum from Clark to Urgenson and 
Greenberg, dated November 13, 1990; Ex. 14 at 49-50.) 

nd For example, Maggi had stated that the "grey book" letters 
of credit were coded with a "2" prefix, which Clark believed 
raised the question of "why BNL's auditors -- or the exaniners -- 
did not detect such an obvious signal to BNL auditors." 
(Memorandum from Clark to Urgenson and N dated November 
13, 1990; Ex. 16 at 55.) 

e" Urgenson previously had commented that "BNL's presentations 
to American and Italian investigators have been marked by 
'manipulation and self-protection' on the part of BNL, and their 
conduct was not as good as they think.'" (Memorandum fron 
Urgenson to file, dated May 2, 1990.) 
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BNL's attorneys interviewed Pedde by telephone at his home in 
Italy. Pedde not only denied knowledge of the scheme but asserted 
“that there was absolutely no truth to the unsubstantiated rumor 
that the BNL-Atlanta scheme was set up by BNL-Rome to fund the 
Italian Socialist Party." (Memorandum of November 20, 1990 Pedde 
Interview.) 

In spite of the repeated assurances by BNL officials, 
Urgenson was "not yet convinced . . . that BNL was an unwitting 
victim, and that there was no involvement, authorization or 
condonation of the illicit activity by BNL personnel outside the 
Atlanta Agency . . .." (Memorandum from Urgenson to Maloney, dated: 
November 29, 1990; see also Memorandum from Urgenson to Mueller, 
dated November 30, 1990.) Before approving Atlanta's prosecution 
theory, Urgenson wished to be completely assured that each 
investigative lead pointing to an involvement of BNL managenent 
outside Atlanta had been pursued, and that the USAO prosecutive 
theory would stick. 

Urgenson noted that part of the difficulty they were 
experiencing in this regard was “the virtual absence of any hard 
probing of BNL New York or Rome personnel . . .." (Memorandum fron 
5 The U.S. Treasury attache in Rome previously had suggested 
that the profíta from the BNL-Atlanta agency's extensions of 
credit had been "earmarked for the Italian Socialist Party in 
accordance vith an apparently 'institutionalized' practice of 
illicit political financing derived from the division of 
stewardship of the various publicly-owned (Italian) institutions 
between various political parties." (Memorandum from Clark to 
Urgenson and Greenberg, dated November 13, 1990, citing New York 


Federal Reserve Memorandum from Dacey to Spindler, dated October 
16, 1989.) 
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Urgenson to Maloney, dated Novenber 29, 1990.) He decided, 
therefore, to send Clark and Taylor to Atlanta to continue to 
review documents and investigate still further the evidence upon 
which USAO rested its theory. Clark and Taylor acknowledged that 
their trip to Atlanta, and corresponding analysis of the 
investigation, came "at a time when it is uncertain whether a state 
of war will soon exist with Iraq, (which) will without question 
subject the Department to the highest degree of scrutiny by the 
national and international media and by the Congress. The 
Department's decision making process will be as open for comment as 
our conduct before and during trial." (Memorandum from Clark and 
Taylor to Urgenson, dated December 1, 1990.) 
E. The Final Stage: January and February 1991 

On January 3, 1991, members of an Italian investigative 
delegation travelled to Atlanta and met with Lippman, McKenzie, 
Wade and Clark, among others.“ (Memorandum from Lippman to Arena, 
dated January 7, 1991.) Professor Enrico Zanelli, a member of the 
delegation, asserted that while the Italian Committee had no 
evidence that anyone at BNL vas involved in the unauthorized loans, 
BNL officials in Rome and New York may have been negligent. 
es This meeting had been planned in mid-October, when Urgenson 
received word that McKenzie wished to meet with Dr. Montaldi, of 
the Tribunal of Rome. McKenzie is reported to have been anxious 
to assist Montaldi, but noted that the case had proven far nore 
complex and in some respects considerably different than it had 
originally appeared. (Undated Letter from Worlow to Al Dott 
Raffaele Palmieri, "Direttore, Ufficio II A.P., Ministero di 
Grazia e Guistizia".) According to Worlow, McKenzie believed 
that Dr. Montaldi's request to meet vas "based on certain 
understandings about what transpired in Atlanta that have now 
proven to be incorrect . . . " (Idi) 
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(Memorandum from Lippman to Arena, dated January 7, 1991.) Carta 
expressed skepticism that only BNL-Atlanta was involved in the 
schen. (Id.) It does not appear that the Italians' opinions, 
however, influenced McKenzie's adherence to the "Rome as victim" 
theory of an Indictment. 

A week later, on January 11, 1991, Brill, McKenzie, 
Rukstele, Alexander and Wade held a meeting vith Urgenson, Clark 
and Taylor, at which the USAO again sought to persuade DOJ that 
BNL-Rome should be treated as an unwitting victim. The USAO 
reiterated its position that the fraud theory rested upon the 
clandestine nature of the transactions, the personal gains to Von 
Wedel and Drogoul, and the likely effect of harm to BNL-Rome. 
(Memorandum of Outline of Fraud Section meeting, dated January 11, 
1991.) The USAO prosecutors believed that proceeding with this 
theory would permit them to pursue the prosecution of other 
critical entities such as the Iraqis, Entrade and Dajani.  (Id.) 
In addition, they indicated that the theory made sense in the 
context of the government's "national security concerns*" and the 
concerns of the public and Congress that an Indíctment in the case 
was long overdue. (Id.) 

Clark was not convinced. Once again, he directed his 
comments to the adequacy of the proof. He observed that tha facts 
"provide a less than adequate basis upon which to prove the 


d By early January, President Bush had successfully built a 
coalition against Iraq that included both Italy and Jordan, and 
the U.S. threatened to invade Iraq if it did not retreat fron 
Kuwait by January 15, 1991. 
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requisite intent on the part of the Iraqis and the lower-level BNL 
personnel and put into question whether the evidence against 
Drogoul is sufficient to show that, with the exception of the 
Entrade transaction, he intended to defraud his employer.” 
(Memorandum from Clark to Urgenson, dated January 11, 1991.) 

Three days later, Mueller assigned Clark to rewrite the 
Prosecution Memorandum and the draft Indictment. On January 25, 
Clark travelled to Atlanta to help the prosecutors investigate the 
extent of knowledge held by BNL officials outside of Atlanta and to 
put major BNL witnesses before the Grand Jury.“ Clark sat in the 
Grand Jury room and then a veek later, reported to Urgenson that 
USAO had achieved the "primary objective" of locking in Drogoul's 
superiors’ testimony that they had not authorized Drogoul's 
transactions vith Iraq. (Memorandum from Clark to Urgenson, dated 
January 31, 1991.) Clark also said that the adequacy of BNL's 
management and auditing controls had been explained sufficiently to 
preclude criminal liability of BNL-Rome. (Memorandum from Clark to 
Urgenson, dated January 31, 1991.) 

The following day, however, Clark's doubts were rekindled 
when he learned of an article that had been published on February 


“ McKenzie had requested of BNL's counsel that the following 
former BNL officers voluntarily testify before the Grand Jury: 
Pedde, Nesi, D'Addosio, Divito, Constantini, Bonamici, Florio, 
Monaco, Lombardi, Messere and a member of M's Board of 
Directors and Executive Committes. (Letter from NcKenzie to 
Walter Driver, Jr. and Kirwan, dated January 20, 1991.) 
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20, 1988 in Middle East Economic Digest ("MEED"). ‘the article 
indicated that BNL-Atlanta had charged the Iraqis a very generous 
rate for financing import transactions -- just 1/16 percent above 
LIBOR -- and that BNL had been left highly exposed to Iraqi risk. 
Moreover, it asserted that BNL had agreed to continue to provide 
financing to Iraq." Clark wondered whether the article, then 
almost thrse years old, should have alerted individuals at BNL to 
the Atlanta scheme. He noted that "no systematic effort has been 
mada to determine who at BNL-Rome vas avare of the article. 
(Memorandum from Clark to Files, dated February 1, 1991.) 

On January 28, Urgenson sent to Mueller an extensive 
Prosecution Memorandum presenting the Fraud Section's analysis of 
the USAO's draft Indictment. The Fraud Section redrafted the 
Indictment to shorten and reorganize it, but proposed the same list 
of defendants as the USAO had proposed: the five BNL-Atlanta 
employees, Entrade and Tezeller, the Central Bank of Iraq and 
Rafidain Bank, and four Iraqi individuals, including Al-Habobi, the 
Chief Executive Officer of both MCC and Matrix Churchill, Ltd. The 


e It is of interest that the firet of the Iraqi/BNL-Atlanta 
MTL Agreaments vas executed on February 22, 1988. 


n Notably, the article discussed BNL financing only in 
the context. of CCC guarantees, and not in the context of the MTLs 
or other loans. 


n A few days latsr, Clark asked DiVito whether he had known or 
heard about the article from employees at other banks. DiVito 
denied knowing anything about the article, noting thet early 
in 1988, BNL vas the midst of "great retrenchment" which may 
have resulted in BNL's "cutting itself off from routine exchanges 
with officers at other banks." (Memorandum from Clark to Files, 
dated February 5, 1991.) 
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Indictment as reworked by the Fraud Section represented a 
considerable organizational improvement, but I find nothing to 
suggest that the Fraud Section's redraft was intended to exert any 
influence on the USAO's judgments about who should be naned. 

The January 1991 Prosecution Memorandum reflected 
continued consideration of MCC and MCL. It also questioned, as had 
the USAO, the ability to obtain jurisdiction over the two Iraqi 
banks, but concluded, as had the USAO, that there was no 
insurmountable "sovereign immunity" hurdle to pursuing their 
Indictment. (January Pros. Memorandum at 55). The Prosecution 
Memorandum also considered the basis on which defendants night rest 
a defense that the conduct vas authorized." (January Pros. 
Memorandum at 59ff.) Obviously, hovever, the prospact of this 
defense was no longer an obstacle to indictment based on the USAO 
prosecution theory, because the DOJ, having heard the Italian 
witnesses before the Grand Jury, at last was prepared to endorse an 
Indictment that did not include BNL. 

I. Zhe Final Indiotment 

The days immediately prior to the return of the final 
Indictment sav a fluid list of defendants. At one point, according 
to McKenzie, Clark proposed preparation of a draft "global" 
Indictment that included everyone the USAO had considered, even 


n The defense could be based on: (1) BNL-Rome's failure to 
stop the scheme upon early indications of "off-book" loans and 
borrowings: (2) the Geneva Agreement between BNL-Rome and Iraq 
(supporting a claim of prior authorization); and (3) BNL's 
failure to follow up on the unaecured loans Guadagnini had 
detected. 
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those against whom there was insufficient evidence to indict. The 
list grew to include Wafai Dajani and the MIMP, but they were 
removed as defendants a few days later at a February 13 meeting of 
McKenzie, Alexander, Brill, Clark, Urgenson and Mueller." At the 
February 13 meeting, the possibility of dropping the Central Bank 
of Iraq vas discussed but not decided. (Memorandum from Brill to 
File, dated February 14, 1991.) It is important to remember that 
by now, the United States vas at var vith Iraq. Brill noted that 
the State Department did not want CBI indicted, while the USAO 
still did. 

Mueller subsequently asked the Departments of Treasury, 
Defense and State, Eximbank, and the Federal Reserve for their 
views on indicting CBI and Rafidain Bank. They responded with a 
joint memorandum supporting Indictment of Rafidain, but opposing 
the Indictment of CBI." As explained in their memorandum: 

-- The indictment would set a precedent for 
the assertion by foreign states of criminal 
liability on the part of the USG and its 
agencies. We would vigorously assert 
edid pot ie cutus Eod 5 80 


jurisdiction of a foreign criminal court in 
order for that court to determine vhether the 


" 3 pPiebelkorn and New were dropped because they had negotiated 
plea agreements in exchange for their cooperation vith the 
government's investigation and prosecution. New pleaded guilty 
on March 6, 1991; Fiebelkorn on April 3, 1991. 


" Throughout the investigation, the prosecutors had treated 
CBI and Rafidain Bank in a virtually identical manner. Since 
both are vholly-ovned by Iraq, they vere both considered to be 
"agencies of a foreign government," and thus "sovereign" for 
purposes of intornational lav. (October 1990 Pros. Memorandum at 
118.) 
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US agency's actions were "commercial". We do 
not want to encourage foreign states to 
address complaints regarding allegedly 
criminal action by US agencies through their 
courts rather than diplomatic channels. We 
would not be able to confine the precedent to 
the facts of a particular case -- in fact, the 
links between the USG and the Federal Reserve 
System, the Export-Import Bank, and several 
other entities for which we would assert 
sovereign immunity from foreign criminal 
jurisdiction might be viewed by a foreign 
court as weaker than the link between most 
central banks and their states. 


— Forfeiture of a central bank's assets 

could similarly be cited as a precedent by 

foreign states to justify an attempt to attach 

or seek forfeiture of the substantial assets 

of various USG agencies, including the Federal 

Reserve System and the Department of Defense, 

located outside the U.S. 

(Memorandum from Jeanne Archibald, General Counsel, Treasury 
Department; Hart Fessenden, General Counsel, Export-Import Bank; J. 
Virgil Mattingly ("Mattingly"), General Counsel, Federal Reserve 
System; Terrence O'Donnell, General Counsel and Director, 
Department of Defense; and Edwin D. Williamson, Legal Adviser, 
Department of State, to Mueller, dated February 25, 1991.) 

The prospect that Indictment of CBI could invite 
retaliation against the Federal Reserve, particularly in light of 
the onset of the Persian Gulf War, was regarded as an appropriate 
basis on which to drop CBI. Although the USAO continued to believe 
that CBI should be indicted because its conviction would permit 
forfeiture of substantial assets, it was precisely this possibility 
that supported the position of the other Executive Branch 


departments and agencies that CBI should not be indicted. This was 
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the only decision made by the DOJ as to who should be included in 
the Indictment. _ 
J. Omissions Prom The Indictment 

On February 28, 1991, a 347-count Indictment was returned 
against the following defendants: Drogoul, Barden, DeCarolis, 
Entrade, Tezeller, Taha, Rasheed, Ali, Al-Habobi and Rafidain Bank. 
The Indictment included counts of conspiracy, mail fraud, false 
statements, obstruction of Congressional proceedings, money 
laundering, tax evasion, crimes relating to the USDA, Trading with 
the Enemy Act crimes relating to Cuban sugar, tax evasion and 
counts seeking criminal forfeiture. The final Indictment bore no 
resemblance whatsoever to the initial drafts produced in October 
1989 and January 1990. It was substantially organized and more 
comprehensive and included Iraqi defendants as well as Rafidain 
Bank. It was the product of extended give and take, and some 
heated exchanges, between the USAO and the DOJ as these career 
prosecutors sought to return the strongest Indictment possible. 

Some have criticized the prosecution for failing to 
indict Wafai Dajani, a Jordanian businessman who was affiliated 
with a company called Amman Resources. Specifically, allegations 
have been made that the State Department interfered with the 
prosecution because of Dajani's alleged "close ties" to Jordan's 
King Hussein, who had sided with Iraq during the Gulf war.” 
e It is clear that McKenzie was aware of Dajani's rumored 
"connections" midway into the investigation, as she notsd in the 
April 1990 Prosecution Memorandum that "Drogoul often referred to 
Dajani as being very powerful because he was 'the brother of the 
Prince of Jordan.'" 
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Dajani's company kept a ship in the Jordanian port of 
Aqaba to off-load grain from ocean-going vessels and package it for 
transportation to Iraq. Dajani and Drogoul first met in 1985 or 
1986, when they were introduced by the Director General of the 
Iragi Grain Board as Iraq was negotiating the terms and conditions 
for financing certain freight under the USDA CCC Program. (Ex. 16 
at 7). Drogoul and Dajani began to establish what would become "an 
ongoing relationship." (Ex. 16 at 10). In early February, Clark 
and the USAO decided to draft a "global" Indictment naming almost 
everyone they previously had considered, to see how it would work. 
In that draft the USAO included Dajani, although the USAO did not 
seriously plan to indict him, at least not in the first phase of 
the prosecution. Accordingly, his name vas removed at a meeting a 
few days later. 

The prosecutors deny all allegations of State Dapartment 
interference, and assert that their decision not to indict Dajani 
was solely their own.  USAO and DOJ agree that at the time, they 
had insufficient evidence to indict him on a "BNL as victin" 
theory. (See October 1990 Pros. Memorandum; January 1991 Pros. 
Memorandum.) They recognized that "it vas very clear that Dajani 
had worked assiduously and profited enormously as a middleman 
between Drogoul and the Iraqis," but vithout cooperation fron 
Drogoul to implicte him, lacked proof of his complicity in a fraud 
against BNL. Their evidence vas piecemeal and of questionable 
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admissibility.” The USAO sought to interview Dajani, but Dajani 
evaded these efforts. 

Until August 1992, Drogoul refused to implicate Dajani, 
firmly maintaining that Dajani had no knowledge of the illegal 
transactions. We now also know, as the USAO and DOJ could not have 
known in February 1991, that Dajani had offered Drogoul a 
consulting position through which Drogoul was paid $100,000 in 
1990-91. In any event, Dajani is an unindicted co-conspirator in 
the Action: 

As I noted above, the USAO prosecutors also had 
considered indicting Al-Habobi, the Chief Executive Officer of MCC 
and MCL, as well as MCC and MCL thenselves. In early February 
1991, McKenzie decided that the proposed Indictment of Ai sHabobs 
was more significant than charging either MCC or MCL, because Š 
(1) MCC's assets had been frozen by the Office of Foreign Asset 
Control; (2) MCL had been almost completely divested of its Iraqi 
interests by a British agency; and (3) the new owners of MCL were 
non-Iraqi. The USAO attorneys concluded that there was no reason 
or law enforcement objective to be obtained by proceeding against 
either MCC or MCL because no additional Iraqi assets could be 
obtained by indicting either entity. This represents a significant 
departure from USAO's April, 1990 prosecution theory which 
envisioned including examination of MCC in the investigation's 
second phase. Both the freesing of MCC's assets and the divesture 
7% x handful of.telexes purported to demonstrate Dajani's 
posture as a go-between, but the USAO had developed no means of 
proving that Dajani sent or received then. 
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of MCL occurred after the April 1990 Prosecution Memorandum vas 
written. _ 

In addition to the criticism lodged against the USAO for 
failing to indict MCC, it also has been alleged that the 
prosecution destroyed evidence relevant to Mcc." 1 have found no 
credible evidence of prosecutorial wrongdoing in the form of either 
the destruction of evidence or in the decision not to include MCC 
as a defendant in the Indictment. Moreover, since investigations 
of the activities of MCC and MCL are still in progress, the 
possibility of future Indictments cannot be excluded. (Memorandum 
from McKenzie to Brill, dated February 6, 1992.) 

K. Analysis Of The Indictment 

of great significance is that the Indictment resulted 
from a careful analysis of the available evidence and sworn 
testimony of numerous witnesses before the Grand Jury. The 
possible role of BNL officers and entities above Drogoul's level 
was amply investigated as the Grand Jury heard from present and 
former BNL officers and employees from New York, Rome, and 
elsevhere, who appeared without grants of immunity. | 

Although one or more memoranda indicate that as early as 
the Spring of 1990, McKenzie was anticipating the return of an 
Indictment, a lapse of 18 months between detection of the scheme 
and the Indictment's return reflects postponement based upon sound 


" There also has been some public confusion about the 

possibility that USAO vas using evidence illegally seized from 
McC in Cleveland. In fact, USAO had issued a subpoena for the 
same documents and obtained then legally, but vith some delay. 
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professional analysis, a major factor in which was the DOJ's 


skepticism about the USAO's treatment of BNL-Rome. This skepticism 


- 
- 


endured up until the time that the various BNL officials went -- 
‘one by one -- before the Grand Jury. 

Ironically, it has been suggested in certain of the media 
that it was the DOJ, perhaps influenced by others in thé Executive 
Branch, that first favored casting BNL as victim, perhaps for 
foreign policy or diplomatic reasons, and that it forced its view 
upon the USAO. I have found absolutely no support for these 
reports. Indeed, the evidence is wholly: to the contrary.. 

L. Should BNL Have Been Indicted? 

At the outset of this discussion, I must confess to a 
preconception I held; that is, that a scheme so involved, and so 
massive in both amounts and number of transactions and persons and 
institutions involved, could not have escaped the attention of 
BNL's regional or Rome management and that, given the length of 
time it lasted (almost four years), the schame had to have the 
express or implied authorization, or tacit acceptance, of Drogoul's 
superiors in Nev York and Rome." Others, of course, have 
manifested the same belief, reflected, for example, in comments by 
many that Drogoul and his fellov players at BNL-Atlanta could not 
have carried out the scheme by themselves. 

1. The USAO's Analysis 

Documents reflect that, within a few months of the 


" 3 Indeed, some members of USAO's Task Force originally felt as 
I did. (See Ex. 9 at 6.) 


75 


418 


search, the USAO believed that it could frame a prosecution theory 
that BNL was a victim of the fraud committed by Drogoul and others 
within BNL-Atlanta and by non-BNL entities, and that it was most 
unlikely that BNL officials in New York or Rome had known of or 
authorized Drogoul's activities. (See Memorandum from McKenzie to 
R. Barr,.dated October 31, 1989.) .The USAO never discarded this 
perception of BNL's role. In fairness to that office, it must be 
said that in the many interrogations it conducted, not only of 
Drogoul, but of others, it always inquired into whether BNL in New 
York, Rome or elsevhere, knew of Atlanta's "off-book" and other 
concealed activities." 

In light of the publicity given the issue, I had the USAO 
submit to me in writing the reasons for its decision not to indict 
BNL and to treat it as a victim. . Its response is included within 
its Analysis, ET Ex. 14 at 34-72). I have carefully reviewed 
that response. It is consistent vith everything I have read in ny 
review of the files of the DOJ and other government agencies, and 
with what I have learned in the numerous depositions and interviews 
I have conducted. 

Supporting the contentions of the USAO are the many 
statements made by Drogoul prior to his taking the stand at his 
sentencing hearing, after having retained nev counsel for the 
fourth time. In his earliest interviews vith the USAO, Drogoul 
repeatedly asserted that neither the Nev York office of BNL nor the 
" 3 As I have described in detail above, I can state without 
reservation that it vas the USAO and not the DOJ that firet 
arrived at the "BNL is a victim" thecry of the case. 

76 


419 


Rome office authorized his "off-book" loan activities with Iraq, 
and he made clear that he was responsible for the concealing of 
these loans from his superiors, internal and external auditors and 
regulators. (Memorandum of August 10, 1989 Drogoul Interview; 
Memorandum of August 28, 1989 Drogoul Interview.) 

In hundreds of pages of debriefing following his June 
1992 plea agreement, and in handwritten and typewritten statements 
made available to the USAO at that time, including his typed 
statement (Ex. 16), Drogoul never once pointed to an official at 
BNL-Rome and charged that anyone had knowledge or had authorized 
the wrongful activities in Atlanta, not even when his second 
counsel, Williams & Connolly, advised him not to withhold such 
information because it could be helpful to his defense. Indeed, 
not until his sentencing hearing, after he retained new counsel, 
did the story change. 

Some excerpts of Drogoul 's statements follow: 

Drogoul made it quite clear that he had been 

responsible for the hiding of these loans fron 

the main office and from the regulators." 

(Memorandum of August 10, 1989 Drogoul 

Interview.) 

He indicated that the Nev York Office of BNL 

was not avare of his activities, nor vas the 

home office of BNL in Rome avare of his 

activities. Further, he indicated that before 

August 4, 1989, the Central Bank of Iraq had 

no knowledge that he was exceeding his 

authority, but should have known that he was 

exceeding his authority after this. 

(Memorandum of August 10-11, 1989 Drogoul 

Interview.) 

At no time did Drogoul ever name anyone other 

than his officers and employees at BNL-Atlanta 

who assisted, participated or actually knew of 
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his ‘off book and otherwise allegedly 
unauthorized activity. Throughout his 
representation by Williams and Connolly, 
Drogoul always maintained that no one anywhere 
authorized, directed, protected or encouraged 
his ‘off book' activity. (Memorandum of July 
29, 1992 Drogoul Interview.) 


According to the Atlanta firm, Drogoul never 
provided them with the name or names of any 
person or persons outside BNL-Atlanta who 
authorized, assisted, participated, directed, 
protected, encouraged or actually knew about 
his activity at BNL-Atlanta then under 
criminal investigation. Both law firms urged 
Drogoul not to hold back such informstion if 
it existed. (Memorandum of July 29, 1992 
Drogoul Interview. ) 


I think I can sey straightforward that I did 
not have formal approval from the Bank in 
Rome. . . . (June 2, 1992 Plea Transcript, 
testimony of Drogoul, attached hereto as Ex. 
21 at 60.) 


First of all, I don't want to give you the 
impression that I spoke to a person in Rome 
and said, ‘This is what I am doing, A, B, C, 
D, E, F, G. do you approve?’ That never 
happened. There were discussions, many 
discussions with people, various people at 
different levels in Rome about my activities 
m ug but nothing in particular. (Ex. 
a | 


The Court: Was anybody at the home office of 
BNL aware of your off-book set-up? 


Mr. Drogoul: I would have to say they vere 
aware -- not specifically, no, your Honor, but 
I would say they vere avare ve vare doing 
business in excess of the authorized limite. 
(Ex. 21 at 85.) 


Drogoul never told anyone outeide BNL-Atlanta 
the nature and extent of his ‘off book,' 
unauthorized funding. (Memorandum of June 19, 
1992 Drogoul Interviev.) 


Drogoul advised he did not tell anyone with 
BNL-Rome about the ‘off book' transactions or 
about the other unauthorised loans. 
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(Memorandum of June 23, 1992 Drogoul 
Interview.) 


Drogoul said DeCarolis never told Rome about 
the ‘off book' transactions and the overline 
situation. . .. Drogoul stated Decarolis 
never told Rome about the overline ‘off book' 
amounts with Iraqi transactions and, in fact, 
repeatedly mislead rome regarding BNL- 
Atlanta's unauthorized Iraqi exposure. 
(Memorandum of June 29, 1992 Drogoul 
Interview.) 


Drogoul advised he never talked to the BNL rep 
about the 'off-book' operation at BNL-Atlanta 
because it was out of the question. 
(Memorandum of July 6, 1992 Drogoul 
Interview.) 


Drogoul advised he did not tell anyone in the 
BNL organization about the off-book operation, 
slush funds, concealed falsely booked 
transactions, CCC umbrella agreements, nor 
MTLs. Drogoul advised he did mislead and lie 
about the existence of the  off-book 
operations, slush funds, concealed falsely 
booked transactions, losses, CCC umbrella 
agreements and MTLs to Monaco, Guadagnini, 
Sardelli, Messere and his staff, Russello, 
Campagniolo,  BNL-London,  BNL-Los Angeles, 
Laverone and Lombardi concerning the audit 
report reply. (Memorandum of July 6, 1992 
Drogoul Interview.) 


Drogoul advised many individuals in BNL knev a 


little something about Atlanta's business. 
operations, however, they did not sit down as 


a group and put all of the pieces together to 
make any sense out of it or learn what Atlanta 
was doing. He does not believe anyone would 
have figured out that BNL-Atlanta had an ‘off 
book' graybook operation . . . . (Memorandum 
of July 9, 1992 Drogoul Interview.) 


Drogoul advised that although the press and 
media say that officials in BNL-Rome had to 
have known about his grey book or ‘off book' 
operation, he had no conversation vith any BNL 


official about the grey book. He stated that 


he never told anyone in the press or media 
that a BNL-Rome official vas told about the 
grey book. Only personnel on his staff vere 
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told about the grey book and there vas no 
reason to discuss it with anyone such as 
customers, because it would botch things up 
and get them caught. (Memorandum of July 13, 
1992 Drogoul Interview.) 


He stated that the reason most people did not 

understand hov $4.5 billion could be concealed 

was because no one ever sav the entire 

concealment. When he received questions about 

a particular overline or ‘off book' situation 

he would offer a reasonable explanation. 

(Memorandum of July 13, 1992 Drogoul 

Interview.) 

However Drogoul did not know what, if 

anything, anyone in top management knew about 

their ‘off bock operation." (Memorandum of 

August 18, 1992 Drogoul Interview.) 

In addition, BNL-Rome would hardly have authorized 
Drogoul at BNL-Atlanta to land money to the Iraqis so that the 
Iraqis could ume it to cash-collateralize letters of credit at BNL- 
Rome, which vas done on more than one occasion. (Ex. 13 at 24-25.) 
Drogoul would borrow from the money brokers and pay interest to 
them on the funds he was lending to the Iraqis. These funds would 
then go through the Morgan Guaranty clearing account of BNL-Atlanta 
to Iraqi accounts in one of four banks in New York. From there it 
would he wired overseas and further disbursed until it finally came 
together as cash collateral that the Iraqis would post with BNL- 
Rome. BNL-Rome, of course, had to pay the Iraqis interest on this 
deposit -- i.e., interest on its own funds. Surely BNL-Rome vould 
not have authorized this." 
9 Nor can it he said that BNL-Rome would have authorized the 
Entrade transactions, vhere bribes in excess of $2 million vere 
paid for Drogoul's benefit, including $290,000 paid to Von Wedel. 
Drogoul, at his sentencing hearing, admitted only e of 

continued...) 
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Further support for the USAO prosecution theory is found 
in Drogoul's statements that prior to extending new loans, he 
sought to have the early Iraqi loans repaid. It appears that 
Drogoul tried -- unsuccessfully -- to extricate himself fron 
mounting Iraqi pressure to lend even larger sums of money. He 
indicated that he was reluctant to sign the third MTL and told Taha 
and Ali that he "had already done a lot. Taha said he understood 
(being a banker), but Ali kept pushing hard." (Minutes of Meeting 
at BNL-Atlanta, dated August 21, 1989.) Drogoul feared, however, 
that if he ceased lending money, the Iraqis would halt peyments on 
the money they already had borrowed. Had Rome known about or 
authorized the loans, Drogoul would have been less fearful of the 
consequences of Iraqi nonpayment. 

Moreover, the sheer magnitude of the fraud is consistent 
with the USAO's theory that Drogoul lacked authority for the loans. 
The sums were so enormous (and the terms to BNL-Atlanta so 
unfavorable) that it is doubtful that any prudent bank would have 
willingly and deliberately exposed itself to so much risk.“ 
There also was evidence that BNL-Rome lacked the capability to 
monitor its worldwide borrowing position, which suggests that the 
loans could have escaped Rome's attention. (Memorandum fron 


0 .. . continued) | 

this. When he was debriefed in August 1989 Drogoul did not 
disclose he had been bribed at all. He did point the finger at 
Von Wedel, however. (See @.g. Ex. 19.) 


8 Although the CCC loans vere guaranteed, between February 22, 
1988 and April 1989, Drogoul committed BNL to uncollaterized 
loans to the Iraqis in excess of $2 billion. | 
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Federal Reserve Examiner Madeline Marsden ("Marsden") to Kelley, 
dated September 25, 1989.) 

Drogoul also engaged in undeniable acts of concealment.* 
Drogoul, recognizing that he had to give some explanation for these 
acts of concealment, testified at his Sentencing Hearing that he 
did this to deceive Luigi Sardelli ("Sardelli"), who was at one 
point BNL's Regional Manager in New York. (Testimony of Drogoul, 
dated September 30, 1992, at 1752-53.) The fact is, however, that 
acts of concealment, such as the "skipping" of loans, began well 
before Sardelli came on the scene. They began in 1985, when Renato 
Guadagnini was the Regional Manager in New York. Sardelli did not 
become Regional Manager until the early part of 1987, where he 
remained until approximetely the end of 1988. These acts of 
concealment, end the voluminous number of fictitious telexes, 
letters and other falsified documents seized during the August 1989 
search, demonstrate that Drogoul went to tremendcus lengths to hide 
the true nature of his activities from anyone within BNL who was 
not affiliated vith the Atlanta office end from any auditors or 
regulatory agencies. 

The USAO also had available to it, prior to preperation 
of the final Indictment, the results of audits and examinations at 
BNL-Atlanta. As established by the records, and presented at tho 
sentencing hearing in the testimeny of Wade as Chart 27 (Ex. 22), 
there vas an audit by Peat Marvick on December 31, 1985, the report 


& These ere summarized in the USAO Analysis (Ex. 14 at 20-29) 
and Wade Overviev. (Ex. 13, at 10-17, 23-24.) 
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of which issued on February 21, 1986. In 1986, there were also 
audits by BNL's internal auditors, the U.S. General Accounting 
Office, the State of Georgia (along with the Federal Reserve) and 
again, Peat Marwick. In 1987 there was an examination report by 
the Federal Reserve oh January 26, and additional audits by the BNL 
internal auditore, Peat Marwick, the State of Georgia, the General 
Accounting Office, the State of Georgia again (accompanied by the 
Federal Reserve), and Peat Marwick. | 

On March 4, 1988, Peat Marwick issued its audit report 
based upon the examination commenced on December 22, 1987. In 
1988, there veré also audits by the State of Georgia (accompanied 
by the Federal Reserve), the General Accounting Office and the BNL 
internal auditors (whose audit report issued on December 22, 1988). 

On February 6, 1989, Peat Marvick began another audit, 
and issued its report on March 10, 1989. In 1989, the General 
Accounting Office, the State of Georgia (accompanied by the Federal 
Reserve), and the BNL internal auditor began audits. The BNL 
internal audit report issued on July 26, 1989, approximately one 
week before the August 4 search vas conducted, and even while the 
BNL-Atlanta informante vere talking to the USAO. 

While some of the BNL internal audit reports showed 
certain irregularities in BNL-Atlanta's records, none of these 
audits, or any others, led any of the auditore to suspect the "off- 
book" activities or other unauthorized activities of BNL-Atlanta. 

Certain of the fellow employees of Drogoul, at least up 
until the Drogoul sentencing hearing, pleaded guilty in this 
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matter." 


Particularly significant is Von Wedel's testimony on 
March 7, 1991. There, Von Wedel indicated that the lcans vere 
unauthorized by BNL-Rome. At the plea hearing, the Court carefully 
.conducted a Fed.R.Crim.P. 11 examination, and then called upon 
McKenzie to state vhat "the government's evidence" would show. 
(Transcript of Von Wedel, dated March 7, 1991 at 19, attached 
hereto as Exhibit 23.) 

McKenzie presented in great detail vhat the Government's 
case would be at trial, vere the cass to be tried against Von 
Wedel. She listed the wrongful extensions of credit in which Von 
Wedel had participated, including the. CCC guaranteed credits to 
finance the purchase of agricultural commoditiee to be exported to 
Iraq. The total of those "vere not authorised by BNL-Rome" vas 
$1.89 billion. (Id. at 19.) Von Wedel also signed (with Drogoul) 
the first two of the unsecured MTL. agreemente with Iraq, one for 
$200 million in February 1988, and another for $300 million in 
October 1988. It was at this point, McKenzie noted, that Von Wedel 
refused to go any further because he found out that Atlanta had 
"far exceeded its authority from BNL-Rome." (Id. at 20.) 

The Court then addressed Von Wedel, first asking hin 
whether the recitation by McKenzie was "substantially correct." 
Von Wedel responded, "I have no problem vith thet statement, Your 


Since the sentencing hearing, Fiebelkorn has indicated that 
he may want to withdraw his plea, but I have not been advised 
that be has filed such a motion yet. The others who heve pleaded 
guilty have not indicated that they intend to vithdrav thair 
pleas. b - 
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Honor." (Id. at 23.) 

The Court then asked, "Well, did you recognize that 
unautherized [CCC] credit agreements were being entered into vith 
the Iraqi government?" (Emphasis supplied.) Von Wedel ansvered 
"Yes, Your Honor." (Id. at 24.) 

Thé Court then asked whether Von Wedel vas a party to the 
$200 million and $300 million MTL loans, and Von Wedel stated that 
he was. The Court addressed the Entrade transaction, in which 
Entrade had made substantial payments to Von Wedel. McKenzie broke 
in and asked, "Did you give them (Entrade) unauthorized funding 
from BNL-Atlanta"? and Von Wedel answered, "Yes." (Id. at 25-26.) 

The Court then said, "Didn't you recognize during this 
period when these types of procedures were taking place, 
unauthorized credit agreements were being executed, that some day 
there would be a day of reckoning"? (Emphasis supplied). Again 
Von Wedel responded, "Yes, Your Honor." (Id. at 26.) 

The Court again asked, "Did you recognize that these 
credit agreements vith the Iraqi government vere unauthorized"? 
(Emphasis supplied). Von Wedel responded, "Yes, Your Honor, I 
did." (Id. . at 27.) The Court repeated, "And did you recognize 
that these uneecured loans that vere being made to Iraq vere not 
authorized"? (Emphasis supplied). Von Wedel answered, "Yes, Your 
Honor. That is why I, at mid-stream, I stopped doing all activity 
with Iraq." (Id. at 23-27.) 

Although some of the testimony I have recited above 
represents statemente made folloving the return of the Indictment 
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on February 28, 1992, the vast bulk of the evidence I have revieved 
is consistent with the USAO prosecution theory. More particularly, 
I find that the evidence collected and developed by the USAO and 
Task Force by February 1991 provided an insufficient basis on which 
to seek indictment of BNL. Indeed, it was this very issue that was 
thrashed out in strenuous negotiation betveen the USAO and DOJ, 
even though Clark apparently was nct persuaded to the USAO's view 
until he at in the Grand Jury room. 

2. Competing Considerations 

On the other hand, there are many troubling details in 
the materials developed both before and after the Indictment that 
cannot he squared vith the prosecution theory. The fact that 
Drogoul has withdrawn his guilty plea and now contends that BNL 
knew of his unauthorized activities requires thet those details be 
given a fresh look, even though some of them already have been 
investigated.“ 

For example, the details of the BNL internal audits of 
BNL-Atlanta present a series of curious coincidences. According to 
the Italian Parliamentary Report (Ex. 20), tha first internal audit 
of BNL-Atlanta was oonducted in June, 1986, by Vito Cannito 
(*Cannito").  Cannito's report, which indicated that Iraqi loans 
sharply exceeded authorized limite, was submitted to Guadagnini 
eight monthe after the audit. Apparently it did not surface in 
Rome until three years latsr, after August 4, 1989. The Italian 
% Although Drogoul had long pointed to winks, glances and 
know smiles from BNL officials, he never provided any 
specifics and, accordingly, I have discounted those statemente. 
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Parliamentary Report asserts that after Cannito's promotion within 
BNL, he warned Drogoul of upcoming internal inspections. 

Cannito's successor, Louis Messere ("Messere"), conducted 
an audit of BNL-Atlanta in September, 1988. Messere's 1988 audit 
report, which issued December 22, 1988, failed to mention BNL- 
Atlanta's account at Morgan Guaranty Trust Company or any of 
Atlanta's agreements with Iraq. In December, 1988, by Sardelli, 
Guadagnini's successor, forwarded a copy of the Messere audit 
report to Rome, but this too was misplaced or diverted. In 
addition, Sardelli wrote a letter criticizing Drogoul and sent it 
to Rome with Constantini ("Constantini"), a travelling inspector 
for BNL. The letter vas never delivered. (January 1991 Pros. 
Memorandum at 46.) 

After  Messere's 1988 audit,  Sardelli apparently 
admonished Drogoul about Atlanta's peor bookkeeping and 
organizational controls. Drogoul evaded Sardelli's queetions, 
noting that BNL-Atlanta vas by far the most profitable of the North 
American branches, and Sardelli apparently dropped his accusations. 

It is also possible that the DOJ or the Task Force did 
not realize from their review of the reconstruoted documents that 
as a result of the "skipping" of loans on the last day of the 
month, BNL-New York (and Guadagnini) must have been on notice of 
the irregularitiee in Atlanta.  BNL-New York received computer 
reports reflecting BNL-Atlanta's loan balances on thres different 
days of the month. The reports on the last day of tha month, vhich 
were sent to Rome, did not reveal the skipped loans, but the other 
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reports did disclose the true exposure.  BNL-New York may have 
noticed the discrepancies, because it apparently asked BNL-Atlanta, 
on different occasions, to explain why Atlanta always "lost" assets 
at the end of the month. (Ex. 16 at 49, 106, 109.) By 1987, 
Atlanta was losing approximately $400 million at the end of each 
month. (Id.) | 

Drogoul's revisionist position that certain persons 
within BNL should have known about the Atlanta schema is not 
without support from Drogoul's associates in Atlanta. Ivey 
apparently claimed that Messere (the BNL auditor) must have known 
about the schene, as well as Teodoro Monaco ("Monaco"), who had 
bumped into Drogoul in Baghdad. (Minutes of October 18, 1989 
meeting with Ivey and Luciani Silvestri, Counsel for BNL-Rome.) 

Among the many singular transactions in which Drogoul 
engaged are the Danieli transactions, which are notevorthy because 
they lend themeelves to tvo conflicting interpretations: on the one 
hand, that Monaco, a mid-level manager, suspected that some sort of 
unauthorized activity was taking plaoe; and on the other hand, that 
BNL paid interest on its own funds, thereby suggesting that 
officials at Rome would never have authorized  Drogoul's 
activities.© 

The details of the transactions are complicated (and 
Monaco and Drogoul often contradict each other in their accounts of 


5 Thee interpretations may be reconciled if certain 

individuals at BNL-Rome had general knowledge about Drogoul's 

55 but no specific information regarding the details of 
e scheme. 
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what occurred), but they generally may be explained as follows: 
sometime in 1989, the Danieli firm signed two contracts with the 
Iraqis for the manufacture of a steel manufacturing facility. 
Although Danieli was a longstanding client of the Udine branch, 
Monaco decided to direct the transaction to the Atlanta branch, 
purportedly because of Atlanta's CCC connections and familiarity 
with-Iraq. BNL underetood that the first contract would consist 
of-an Iraqi cash advance payment for 10 percent of the contract 
amount, and the remaining 90 percent vas to be a letter of credit 
fully collateralized by a corresponding amount of Iraqi cash on 
deposit with the. bank.” In due time, BNL-Atlanta received from 
the Central Bank of Iraq two letters of credit totalling $80 
million, a substantial sum by BNL-Atlanta standards. 

According to Monaco, Drogoul vas told that the letters of 
credit had to be guaranteed by cash collateral, pursuant to BNL 
policy. He also instructed Drogoul to prepare a telex in order to 
formalize the request to the hsad office. Drogoul did not comply 
with either of these directives. Monaco attested that although he 
knew that Drogcul did not file a formsl request for authorization, 
Drogoul led him to believe that BNL-Atlanta had received the cash 
95 Although Monaco could have selected the London branch of 
BNL, he did not do so because Iraq recently had deposited funds 
in London to fully collateralize a fev transactions. These 
deposits apparently vere designed to convince Monaco that Iraq 
wanted to re-establish a relationship with BNL (which is what 
Drogoul told Monaco vhen he ran into him in Baghdad). 

% The second contract vas similar to the first, except that 
only 5 percent has to be collateralized by the Iraqis and the 


conaining 85 percent has to he fully guaranteed by the Italian 
government through SACE. 
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collateral requirsd for the guarantee and he thus thought the 
transaction was risk-free. (Ex. 16 at 115.) However, Drogoul 
stated that Monaco knew that BNL-Atlanta held insufficient cash to 
issue the letters of credit.  Drogoul implied that Monaco vanted 
the deal to go through because it was so very lucrative and Danieli 
was an important customer of Pedde. 

In these transactions, Drogoul borroved from the money 
brokers and paid interest on the money he vas lending to the 
Iraqis. This money would then go through the Morgan Guaranty 
clearing account of BNL-Atlanta to Iraqi accounte in one of four 
banks in New York. From there it would go overseas and be further 
disbursed until finally coming together as the cash collateral that 
the Iraqis posted with BNL. Thus, BNL paid the Iraqis interest on 
the deposit, in other words, interest on its own money. It is 
difficult to fathom why BNL would have voluntarily and deliberately 
engaged in this schone. 

M. Gonelusion 

My review of the evidence available to the USAO at the 
timo of the Indictment convinces me that the prosecutors' decision 
to pursue a prosecution theory in which BNL-Rome vas a "victim" was 
entirely proper. They lacked sufficient evidence on which to base 
an Indictment of BNL or BNL individuals, and at the time of the 
Indictment the evidence in support of their theory was 
overwhelming. Although some have suggeeted that BNL's early 
cooperation with the USAO vas so seductive that tha prosecutore 
failed to give adequats consideration to other possibilities, ny 
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review convinces me that this wag not so. 

The negotiations and discussions between the DOJ and the 
USAO were extensive, and the decisions leading to the Indictment 
were not committed to lightly. But they were not colored by 
political or other improper motives. In any event, these types of 
spirited negotiations should not be captured by criminal 
provisions, and are not captured by those I have considered (see 
Section X, infra.) “within the juriediction of any department or 
agency of the United States." Even if they were applicable, the 
evidence I reviewed is clear and convincing thet no one acted with 
corrupt or improper motive. 


It is important to understand that the criticism by 
Representative Henry B. Gonzalez, Chairman, Committee on Banking, 


Finance and Urban Affairs of the House of Representatives 
("Gonzalez Committee") of the investigation and prosecution of the 
BNL matter derives from criticism of the Reagan and Bush 
Administrations’ foreign policy toward Iraq during the 1980s. The 
structure of Representative Gonzalez ' reasoning is this: that BNL- 
Atlanta financing of Iraq and certain of its institutions advanced 
U.S. foreign policy goals; that U.S. foreign policy failed because 
the U.S. was exploited by Iraq to strengthen tha Iraqi military 
potential but failed to influence Iraq's behavior in favor of the 
U.S.; and thet, to avoid public exposure of the failure of that 
policy, and to refrain from embarrassing the Government of Italy, 
91 
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which owns BNL, the Bush Administration engaged in a "coverup" that 
was implemented by corrupting the DOJ and USAO in their prosecution 
of BNL in Atlanta. 
A. The United States' Foreign Policy Toward Iraq 

In 1979, in the face of evidence that Iraq vas providing 
aid to Abu Nidal and other tsrrorist organizations, the Carter 
Administration added Iraq to the list of nations supporting 
terrorism. Under the then prevailing export controls, this 
designation prohibited Iraq from purchasing many U.S. goods, 
including civilian aircraft and military equipment. (137 CONG. 
REC. H846-847 (daily ed. February 4, 1991) (statement of Rep. 
Gonzalez) .) ö 

The Iranian revolution, the hostage crisis, and the 
inception of the Iran-Iraq war in 1980, however, drastically 
changed the Middle East political landscapa as perceived by this 
Nation. In 1981, President Reagan's Administration rsevaluated our 
foreign policy toward Iraq as it considered strategies available 
for countering Iran's power and halting the spread of Islanic 
fundementalism. Gradually, we adopted a policy of aiding Iraq. 

In February 1983, the Reagan Administration removed Iraq 
from the list of countries supporting terrorism, thereby lifting 
the export restrictions established four years earlier. Iraq was 
offered economic and political incentives, including export credit 
guarantees supplied by the USDA CCC program and loans through the 
Eximbank. In January 1984, a State Department memorandum 
recommended easing restrictions on certain "less sensitive exports" 
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to Iraq, such as heavy trucks, which "probably (have) a negligible 
effect on Iraq's military capabilities." This recommendation vas 
approved. (Memorandum from David T. Schneider (NEA) and Jonathan 
Howe (NSC) to the Secretary of State, dated January 30, 1984.) In 
that same year, 1984, the U.S. extended full diplomatic recognition 
to Iraq after a lapae of 17 years. (137 CONG. REC. H846-847 (daily 
ed. February 4, 1991) (statement of Rep. Gonsalez).) | 
| This policy shift in favor of Iraq was controversial, 
given Iraq's poor human rights record and its aggressive program to 
expand its military capabilities. It has been reported that 
between 1983 and 1985, Iraq began a missiles progran, used chemical 
weapons against both military and civilian populations, and entered 
into a nuclear cooperation agreesent with Egypt and Pakistan. In 
1986, while the State Department still harbored concerns about 
Iraqi terrorist activities, it appaars that the Department was 
satisfied that Iraq had made substantial progress in curtailing 
terrorist involvement. (Memorandum from Frank McNeil (INR) to the 
Secretary of State, dated July 1, 1986.) Iraq was vieved as 
offering unique foreign policy opportunities to the United States, 
particularly as that foreign policy sought to contain the Iranian 
influence in thet part of the world. | | 

In February 1986, the United States contemplated 
licensing high technology exports to Iraq, but refused to directly 
supply U.S. military technology to Iraq, given the official U.S. 
position of neutrality in the Iran-Iraq var. (Cable from U.S. 
Embassy in Baghdad to the Secretary of State, dated February 12, 
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1986.) Nevertheless, between 1985 and 1990, the Reagan and Bush 
Administrations approved hundreds of export licenses for Iraq. 
(137 CONG. REC. H6697-6698 (daily ed. July 27, 1992) (statement of 
Rep. Gonzalez).) It is said that many of these licenses were for 
"dual use" items, such as heavy trucks and computers, susceptible 
to both civilian and military applications. (Stanley Cloud, Lone 
Wolf or a Pack of Lies?, Time, Oct. 26, 1992, at 40.) 

After the Iran-Iraq cease fire in 1988, President Bush 
adopted the approach taken by the Reagan Administration and 
continued to offer Iraq incentives to join the "family of nations." 
On October 2, 1989, President Bush signed National Security 
Directive 26 ("NSD-26") in an effort to foster economic and 
political t.es with Iraq. I have obtained from the NSC a 
declassified version of that document (Ex. 24.), which reads, in 
pertinent part, as follows: 


Normal relations between the United States and 
Iraq vould serve our longer-term interests and 
promote stability in both the Gulf and the 
Middle East. The United States Government 
should propose economic and political 
incentives for Iraq to moderate its behavior 
and to increase our influence vith Iraq. At 
the same time, the Iraqi leadership must 
understand that any illegal use of chemical 
and/or biological weapons will lead to 
economic and political sanctions, for which ve 
would seek the broadest possible support from 
our allies and friends. Any breach by Iraq of 
IAEA safeguards in its nuclear program vill 
result ín a similar response. Human righte 
considerations should continue to be an 
important element in our policy toward Iraq. 
In addition, Iraq should be urged to cease ite 
meddling ER ag ode affairs, such as in 
Lebanon, ouraged te play a 
constructive d role i s in hee otiating a settlement 
with Iran and GOOparsting in the Middle East 
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peace process. 

Strong voices in Congress have contended that our foreign 
policy toward Iraq, as embodied in NSD-26, and thereafter 
implemented, was a mistake. Iraq invaded Kuwait in August 1990, 
and before long, the U.S. was involved in war with Iraq as well. 
Critics have said that the decisions of the Reagan and Bush 
Administrations to encourage U.S. ties to Iraq allowed Iraq's 
illicit military procurement network to flourish in this and other 
countries. From this proposition they move to the massive aid 
given Iraqi inst_tutions in 1985-1989 by BNL-Atlanta, charging that 
in 1988-1989, through the MTL loans, Iraq was enabled to acquire 
military equipment through the Iraqi military procurement network. 
It is also contended that commodities purchased by Irag pursuant to 
the USDA CCC guarantee program financed by BNL-Atlanta in 1985-1987 
were diverted or bartered to obtain arms for Iraq's military. 

Even if soma of the foregoing assertions are unfounded, 
there is no uncertainty about what U.8. foreign policy was, nor is 
there any question that it failed te achieve what was sought. I 
now turn to the question whether the Administration attempted to 
"cover up" this failed foreign policy by improperly interfering 
with the BNL investigation and prosecution. | | 

B. Was Improper Influence Attempted Or Exerted Upon DOJ Or 

The Atlanta USAO In The BNL Invastigation And 

1. The Commodity Credit Corporation 

I shall examine this question in the first instance 
through consideration of a specific program, namely, the CCC GSM- 
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102 and GSM-103 program. As described above, BNL participated in 
the CCC program in the sale of U.S. products to Iraq. This 
participation came under close scrutiny by, among others, 
Representative Gonzalez. 

Representative Gonzalez had been planning to convene a 
hearing of his Committse on the BNL matter in October 1990, when he 
received a telephone call from then-Attorney General Thornburgh in 
September 1990. This call was prompted by a memorandum to 
Thornburgh from W. Lee Rawls of the DOJ Office of Legislative 
Affairs, which described unsuccessful attempts by DOJ officials to 
discourage the Committee investigation. Rawls advised Thornburgh 
that "[oj]ur best attempt to thwart any further congressional 
inquiry by the House Banking Committse into this case is to have 
you contact Chairman Gonzalez directly." (Memorandum from Rawls to 
Thornburgh, undated.) 

When Representative Gonzalez refused to discuss the 
matter with him, Thornburgh wrote a letter expressing his "profound 
disappointment" in Representative Gonzalez's decision to ignore 
DOJ's "strong objections." Thornburgh added: 

As you should be avare, this is a sensitive case vith 

national security concerns. The United States Attorney 

in Atlanta advises me that both vitness security and the 
willingness of vitnesses to continue to cooperate vith 
the investigation and prosecutions vill be jeopardized by 
your Congressional staff interviews and hearing. 
(Letter from Thornburgh to Gonzalez, dated September 26, 1990.) 

Representative Gonzalez took this communication as an 
attempt to interfere with his Comnmittse's investigation. The 
unfortunate use of the words "national security" may have led 
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Representative Gonzalez to conclude that DOJ sought to obstruct a 
Congressional inquiry when, instead, it sought to protect the 
integrity of an anguine criminal investigation. Indeed, this. 
. impression, combined with BNL's involvement in the CCC program with 
Iraq, led Representative Gonzalez and others to question vhether 
this parceived interference vith his Committse's investigation vas 
part of a larger "coverup" of the Administration's "flawed" foreign. 
policy, which included promoting the extension of CCC credit 
guarantees for Iraq. 

Consistent with U.S. foreign policy at the tine, the GSM 
progrems were used by both the Reagan and Bush Administrations to 
strengthen the U.S.-Iraq relationship. The GSM programe vere 


€ Eximbank has also been an important element in the 
relationship between the U.S. and Iraq. Eximbank has financed 
U.S. exports to Iraq by providing guarantees, insurance end loan 
support to United States exporters and banks, thereby | 
indemnifying them against the risk of nonpayment. (137 CONG. 
REC. H848 (dsily ed. February 4, 1991) (Statement of Rep. 
Gonzalez) .) 


As with the CCC program, political considerations have 
been brought to bear upon Eximbank decisions. (Memorandum fron 
Kimmitt to Baker, dated April 17, 1990.) It has been alleged 
that in 1984, Eximbank, vhich had initially concluded that Iraq 
was not creditvorthy, was successfully preasured by then-Vice 
President G«orge Bush to agres to provide financing for the Aqaba 
pipaline in Iraq. (Waas and Unger, 

„ The New Yorker, November 2, 1992, at 71.) By 1989, 
however, Eximbank had concluded that Iraq was "not creditworthy 
by any reasonable standard." (April 24, 1989 Creditworthiness 
Assesement of Iraq.) 


 Eximbank did not bow to political pressure vhen, vhile 
considering a proposal for a Volvo-General Motors Truck plant in 
Iraq, Eximbank received letters from Congressmen and the Governor 
of Utah (where a Volvo-General Motors facility vas located), 
urging that Eximbank finance the project. (Letter from Senator 
Sanford, et al., to James R. Sharpe, dated August 4, 1989; a) 
(continued... 
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designed to expand foreign markets for U.S. agricultural 
commodities in specified countries that would normally be unable to 
purchase these goods on credit. (137 CONG. REC. H848 (daily ed. 
February 4, 1991) (statement of Rep. Gonzalez).) Under these 
programe, the CCC guarantses payment to exporters of U.S. 
agricultural preducts of a percentage of tha "port value" of goods 
shipped in the event of default. Exportera often sell these 
guarantees to financial institutions at a discount rather than wait 
for payment from the importing country. 

| Before the beginning of each year, USDA negotiates 
through its Commodity Divisions and the Foreign Agricultural 
Service ("FAS") vith foreign countries interested in participating 
in the GSM programs. FAS then allocates the credit guarantees 
among the potential recipiente, establishing | specific "country 
lines" by commodity. (137 CONG. REC. H848 (daily ed. February 4, 
1991) (ststement of Rep. Gonzalez).) These proposed allocations 
are subsequently presented for advice to the National Advisory 
Council on International Monetary and Financial Policy ("NAC"), an 


8. ..continued) 

from Senator Hatch, et.al., to John Macomber, dated September 13, 
1989; and letter from Governor Norman H. Bangerter to John 
Macomber, dated September :. 1989.) Eximbank refused to fund 
the project, apparently bec.ise of concerns about Iraqi 
creditworthiness. (Letter te Governor Bangerter from John 
Macomber, dated September 27, 1989.) According to Drogoul, the 
Iraqis turned to BNL-Atlanta for financing upon learning of 
Eximbank's refusel. (Memorandum of August 18, 1992, Drogoul 
Interview at 8.) | i 
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interagency body” estahlished pursuant to 22 U.S.C. § 2866 to 
advise the President on general policy directives for the 
International Monetary Fund, Eximbank, the CCC end other agencies 
that participete in making foreign loans or engage in foreign 
financial, exchange or monetary transactions. 

Iraq began purchasing U.S. agricultural commodities under 
the GSM program in 1983, when the United States end Iraq 
reestablished diplomatic relations. Iraq was engaged in what 
became an eight-year war with Iran, and wanted to obtain food on 
credit. At the same time, the United States had.a surplus of many 
agricultural commodities, and determined that Iraq's long-term food 
needs presented significant market development potential. (October 
16, 1990, Testimony of F. Paul Dickerson before Gonzalez Committse 
at 8.) 

In 1983, Iraq purchased $364 million in U.S. agricultural 
commodities under the GSM-102 program. The progrem grew throughout 
the 1980s, vith peak allocations in 1989 and 1990 of over $1 
billion annually. (Id.) In fact, by 1990, Iraq accounted for 
approximately one-fifth of the total GSM credit program, and was 


* The NAC is composed of the Secretary of the Treasury, who is 
Chairman of the Council; the Assistant to the President for 
Economic Affairs, vho is Deputy Chairman; the Secretary of 
Commerce; the Chairman of the Board of Governors of the Federal 
Reserve System; the Chairman of the Institutional Development 
Cooperative Agency; and the President of the Export-Import Bank. 
By Executive Order, the President has delegated to the Secre 

of the Treasury most of the functione and responsibilities 
conferred on him to administer tbe NAC 
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one of the largest importers of U.S. agricultural products. 
(Letter from Reps. Brooks and Andrews to Sec. Yeutter, dated May 7, 
1990.) 

Public attention first centered on Iraq's involvement in 
the CCC program during the negotiations for Iraq's CCC allotment 
for FY 1990. In early October 1989, just two months after the FBI- 
Federal Reserve search of BNL-Atlanta, USDA first proposed to the 
NAC a program for Iraq involving $1 billion in export credit 
guarantees. USDA encountered strong opposition from the Federal 
Reserve and the Treasury Department, both of which expressed grave 
concerns about Iraqi creditworthiness, and raised questions about 
the implications of thé unfolding BNL matter. Although this first 
effort failed, USDA continued to prsss for a full $1 billion 
program for Iraq. The State Department"! gave strong support to 
this proposal as a natural reinforcement of U.S. foreign policy in 


" After 1987, BNL was no longer involved in extending credits 
to Iraq under the CCC program, having moved to MTL agreements, 
although Iraq continued to participate in the program. 


n In early November, 1989, Jay Bybee, then-Associate Counsel 
to President Bush, was asked by Deputy White House Counael John 
Schmitz to obtain background information on the proposed CCC loan 
guarantees to Iraq. According to Bybee, Schmitz was concerned 
that USDA and the Department of State vere moving too quickly, 
and he "vanted to knov vhether there vas any reason vhy the White 
House Counsel's office shouldn't vork vithin the White House to 
try to stop the loan guarantees to Iraq." (Memorandum of 
Interview, dated July 16, 1992, Bybee Interview.) Bybee claine, 
and I have seen no evidence to contradict him, that be called for 
the sole purpose of obtaining publicly availeble information 
about the status of the investigation, and did not attempt to 
exert any pressure on the USAO to change the pace or nature of 
the investigation. McKenzie supports this, and stated she sensed 
no preesure from Bybee's call, nor was her handling of the case 
influenced in any way. 2 
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the Persian Gulf. 

By mid-October, the magnitude of the BNL matter and its 
implications for the CCC program were beginning to emerge and so it 
was determined that a USDA team from the General Counsel's Office 
("USDA-OGC") would be sent to Atlanta to conduct a separate 
investigation pursuant to USDA's regulatory authority over the CCC 
program.” on October 11, 1989, two members of the USDA-OGC met 
for several hours with McKenzie and others to discuss the status of 
the case. 
| McKenzie was limited by Georgia local district court 
rules and the need to protect the ongoing investigation of BNL- 
Atlanta and others as to the information she could release. She 
briefed the USDA-OGC representatives within permissible parameters, 
however, about the evidence she had at that tine. According to 
memoranda describing that meeting, McKenzie advised them of 
possible irregularities vith respect to "consulting fess" paid to 
Iraqi companies (including XYZ Corp. and Matrix-Churchi11) $ 
kickbacks to BNL employees from Entrade, Inc. (a major GSM 
exporter) „ Iraqi bartering of CCC shipmente, over-pricing, and the 
shipment of non-agricultural and non-U.S. goods through the CCC 
program. (Status Report from Brosch to Convay and Bullington, 
dated October 20, 1989.) . 

Following further investigation, including a trip to 


R Special Agents from USDA's Inspector General's office vere 
already participating in tha criminel investigation in 
conjunction with the USAO, but their work was entirely separate. 
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Baghdad to interview Iraqi officials, the USDA issued a report of 
its findings in May 1990. By this time, six Iraqi defendants had 
been included in the latest draft of the BNL Indictment. Having 
been furnished with a draft report stating that there was 
insufficient evidence of Iraqi complicity in BNL-Atlanta's loans, 
McKenzie said that the report did not accurately reflect the 
information she had provided to USDA-OGC. She wrote a number of 
letters to her superiors at DOJ asserting that USDA had ignored the 
information she had offered and warning that the USAO might be 
unfairly charged with nondisclosure of relevant information.” 
(See, A.., Memorandum from McKenzie to Urgenson, dated May 7, 
1990.) 


As we now know, primerily on foreign policy grounds and 


on May 7, 1990, McKenzie wrote to Urgenson that the draft 
USDA report "reinforces the position of this office that USDA 
should be notified in writing of Iraqi complicity in criminal 
violations." She asserted that specific information orally 
provided to USDA by the USAO had been "totally ignore{d)," and 
added that: 


This office certainly recognizes that ve do 
not 'make policy,' nor do ve seek to do so. 
However, when relevant information is shared 
with policy makers and ve have reason to | 
believe that such information is being 
‘misunderstood’ to such an extent that 
Congress ney be mislead {sic}, it seems 
appropriate to correct any such 
'misunderstanding' before the remeining $500 
million in CCC guarantees for Fiscal Year 
1990 are extended to Iraq. 


(Memorandum from McKénzie to Urgenson, dated May 7, 1990.) 
102 
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out of consideration for our agricultural interests," USDA and the 
State Department ultimately overcame NAC resistance and on November 
8, 1989, obtained NAC approval for $1 billion in CCC funding for 
Iraq in Fiscal Year 1990, fron which one $500 million tranche vas 
released prior to the 1990 Gulf War. This decision was very 
controversial, and the varying positions were strongly stated. For 
axenplé: an internal State Department memorandum to Secretary Janes 
A. Baker, III, warned that "our ability to influence Iraqi policies 
in areas important to us, from Lebanon to the Middle East peace 
process, will be heavily influenced by the outcome of the CCC 
negotiations." (Memorandum from Kelly and Sofaer (through Kimmitt 
and McCormack) to the Secretary of State, dated October 26, 1989.) 

As a basis for extending the guarantees, USDA and the 
State Department asserted at each stage of the process that there 
was "no evidence to date that would lead us to recommend that the 
Department should not extend the guarantees [to trag. 
(Informational Memorandum from Snead to the Deputy Secretary, USDA, 
dated November 8, 1989.) This claim, of course is inconsistent 


with McKenzie's statements to the contrary. 


* Agricultural interests lobbied strongly in favor of 
providing further CCC guarantees to Iraq. For example, between 
March and June 1990, at least twelve Members of Congress as vell 
as representatives of the rice industry wrote to Clayton Yeutter, 
Richard Crowder, or members of the USDA Congressional Relations 
staff inquiring into the status of the Iraq CCC program. (See, 
a.g., letter from Sen. Thurmond to John Prydenlund, dated March 
23, 1990; letter from Sens. Lott and Cochran to Clayton Yeutter, 
dated April 26, 1990; letter from Sen. Shelby to Franklin Bailey, 
dated May 10, 1990; letter from Sen. Johnston to Clayton Yeutter, 
dated June 7, 1990; and letter from Rep. McCrery to Clayton 
Yeutter, dated June 14, 1990.) 
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It is not within my responsibility to address the wisdom 
of the decision to extend CCC guarantees to Iraq for Fiscal Year 
1990, but I do ste that McKenzie had intended that the information 
she supplied the USDA be taken as a caution. In view of the 
constraints imposed on prosecutors against disclosure of 
information collected in ongoing investigations, the extent to 
which McKenzie was able to advise USDA as to Iraqi criminal 
complicity is uncertain. However, it is clear that there was no 
doubt in McKenzie's mind that she had provided enough information 
to allow USDA to understand the Iraqi complicity in Drogoul's 
schese and that she vas unaffected by pressure from any government 
sources, to the extent there vas any, to ease the vay for the 
adoption of Iraq's CCC progrem for Fiscal Year 1990. 

It cannot be urged vith any degree of credibility that 
McKenzie, even if we were to assume some corrupt motive, violated 
any federal criminal provision in her dealings vith the USDA. Her 
statements to the USDA representatives vere truthful, and they did 
not take place vithín the juriediction of an agency, as defined in 
the law, or in any pending proceeding." The USDA did not visit 
Atlanta in connection vith any investigation it vas conducting; 
rather, the informal meeting was held at the prompting of the USDA 
so that it could gatber information in connection vith a policy 
decision it faced. 


*55 omissions typically lead to criminal culpability only in 
those inetances vhere there is a requirement of information by 
statute or official form. aa, A.., IUS. Y. Hansen, 772 F.2d 
940, 943 (D.C. Cir. 1985), cert. 9 446 U.8. 902 (1990). 
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In any event, I view the evidence to be clear and 
convincing that McKenzie did not act with any corrupt motive when 
she met vith the USDA. To the contrary, the record shows that 
McKenzie took great pains to provide the USDA with ali the 
information she could lawfully disclose. 

Nor does the Thornburgh letter, and my study of the 
circumstances surrounding its dispatch, suggested any corrupt 
motive on Thornburgh's part. The letter has been characterized by 
some as an effort to hinder the investigative efforts of the 
Gonzalez Committee. By its terma, the letter sought to prevent 
disclosure he feared would damage a complex and important 
prosecution. i ' E | 

I personally deposed Thornburgh, and found thst the 
statements made by Thornburgh to Gonzalez were neither false nor 
misleading. Thornburgh's desire to protect the prosecution of this 
undeniably sensitive case is objectively reasonable. 

In addition, Thornburgh's concern with national security 
was to be expected. President Bush issued NSD-26 less than one 
year earlier. That security directive called for the normalization 
of.relations between the United States and Iraq. At the time 
Thornburgh.vwrote his letter, the USAO had made it known that it was 
targeting Iraqi nationals and focusing on CBI and Rafidain Bank. 
Even if the letter perhaps. overstatee his concern, it is still 
true. I believe that the evidence is clear and: convincing that 
-Thornburgh did not act with corrupt intent. 
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C. Did The Foreign Policy Of The United States Toward Iraq, As 
Defined Above, Impact Upon The Government's Investigation and 
Prosecution? — 0.0 SL 


— 


The answer to this question is clearly "No." I arrive at 
this answer by several different routes. 

First, addressing the continuation of the CCC program, 
the USAO knew that the USDA and State Department vere determined to 
push through another $1 billion in guarantees for Iraq grain 
purchases for Fiscal Year 1990. A delegation from the USDA 
travelled to Atlanta to speak to representatives of the U.S. 
Attorney's Office, and McKenzie vas advised that the Secretary of 
State considered it very important to U.S. foreign policy toward 
Iraq that the program be approved. Nonetheless, McKenzie and other 
attorneys in the USAO, and the DOJ as vell, continued to pursue 
Indictmente against Iraqi participants in the CCC program based on 
evidence that Iraqis might have been criminally involved in 
Drogoul's "off-book" activities. While information provided by tha 
USAO.did not persuade USDA and the State Department to vithdrav 
their support for Iraq's participation in the CCC program -- $500 
million in guarantees vas actually released prior to the 1990 Gulf 
War -- neither did the position of USDA and the State Department 
affact their prosecution. With tha exception of the Central Bank 
of Iraq, which I separately address, the USAO proceeded to indict 
all appropriate Iraqi interests, including Rafidain Bank, which is 
state-owned, and the principals of various other entities. The 
prosecutors did not buckle, and foreign policy considerations did 


not move them. 
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Nor did foreign policy considerations move the USAO not 
to indict either Wafai Dajani on BNL-Rome. The factual backdrop to 
these decisions is set forth in substantial length in Section 6 of 
this Report, and I vill not belabor them here. I have seen no 
credible evidence that either the USAO or DOJ let Dajani's alleged 
relationships to Jordanians of high station bear on their decision 
not to seek the return of an Indictment against him on February 28, 
1991, even assuming any pressure toward that end had been applied. 
Similarly, while I am aware that BNL sought a diplomatic solution 
to the possibility that DOJ vould persuade the USAO to include BNL 
in the Indictment, I have also found no credible evidence to 
support a charge that BNL's strategy of resorting to diplomatic 
contacts influenced either DOJ or the USAO in framing the 
Indictment ultimately returned. 

VII. ISSUES RAISED BY JUDGE MARVIN H. SHOOB 
Under the terms of my appointment, I am obliged to 
exaBine the actions of the USAO prosecution team before Judge 
Marvin H. Shoob, who presided over the Drogoul BNL-Atlanta 
prosecution. Judge Shoob has made serious charges against the USAO 
prosecutors. It is necessary, therefore, that I reviev their 
conduct and thus the validity of those charges. At the outset I 
must state my respect for Judge Shoob, a highly regarded jurist. 
I have conferred with him in recent weeks and found most helpful 
his insights into the proceedings. Moreover, I can sympathize with 
the frustration Judge Shoob must have felt in this matter, given 
his belief that Drogoul vas a tool being manipulated by his 
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superiors. 

In approaching this extremely sensitive area, I have 
spoken not only with Judge Shoob, but also with the USAO 
prosecutors and with Mr. Wade of their Task Force. I have examined 
all of the transcripts and exhibits of the proceedings before Judge 
Shoob, and all of the documentation pertinent to the matters before 
Judge Shoob, as reflected in the files of the USAO and the DOJ. 

Against this background I shall examine the conduct of 
the USAO prosecutors. 

A. | The Terms And Development Of The Plea Agreement - 

The denouncement of the Atlanta USAO's efforts to 
conclude its prosecution of Drogoul occurred at the Sentencing 
Hearing on September 30, 1992, following thrse weeks of testimony. 
At that hearing, Drogoul reversed course and sought to withdraw his 
guilty plea. He also, for the first time, specifically named 
several BNL superiors whom he claimed had actual knowledge of his 
"off-book" lending activities to Iraq. The next day, the USAO 
withdrew its opposition to Drogoul's motion to withdraw his guilty 
plea and joined the defendant's motion.. On October 5, 1992, Judge 
Shoob entered an Order granting Drogoul's motion and granting the 
USAO's motion for his recusal (the "October 5 Order") (Ex. 25.) 

Judge Shoob's October 5 Order sets forth in some detail 
his tentative conclusions about the conduct of the investigation 
and prosecution of Mr. Drogoul, evaluates the USAO's pursuit of 
facts that might implicate officials at BNL-Rome, and speculates 
about the role of United States intelligence agencies in that 
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pursuit. The concerns expressed in Judge Shoob's October 5 Order 
were presaged by his questions to Drogoul's counsel and McKenzie at 
the June 2, 1992 hearing on Drogoul's plea agreement. At that 
hearing, Judge Shoob expressed surprise that Drogoul had entered a 
plea agreement over the preceding weekend. Judge Shoob expected 
Drogoul to plead guilty to all counts of the Indictment and to 
deliver an extended public statement that he previously requested 
the opportunity to deliver. 

Judge Shoob's comments at the June 2 plea hearing reflect 
concern that the cooperation the government would obtain under the 
plea agreement would yield a "sanitized" version of the facts. 
Judge Shoob said: 

Well, my feeling, as I have enunciated 

earlier, is that I don't believe that Mr. 

Drogoul was the only person involved in these 

machinations . . . I do not vant to be ina 

position where I have to sentence Mr. Drogoul 

where he takes the fall when there are other 

people involved who are equally culpable. 

(Transcript of Plea hearing, June 2, 1992, at 

104, attached hereto as Ex. 21.) 

A special prosecutor ought to get into this 

entire matter, because I am not getting the 

information from Mr. Drogoul, and I am going 

to get a sanitized version of the sentence. I 

will have no way of knowing what sort of 

disclosure he has made to the Government and 


what is presented to ma at the time of 
sentence. 


(Id. at 72.) 
Judge Shoob took this position notwithstanding the fact 
that Drogoul, his counsel and McKenzie all supported the plea 
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agreement." In fact, when interrogated by Judge Shoob about his 
satisfaction with the plea agreement, Drogoul explicitly told the 
Court that he no longer wanted to make the public statement in 
Court that he previously claimed he would offer: 

The point I am trying to make, to really 

discuss a case like this properly I need 

literally thousands of documents to kind of 

refresh my memory and to put the pieces 

together in proper perspective. To be honest 

with you, I don't think that I could have 

written a full disclosure in two weeks. It 

would have taken much longer. 

(Id. at 58.) | 

I do not possess Judge Shoob's intimate familiarity with 
the proceedings that have taken place before him, or with his 
assessment of the credibility of Drogoul, his counsel, and 
representatives of the USAO. However, because I have had the 
opportunity to review not only the transcripts of the proceedings 
before him, but also extensive evidentiary documentation, 
correspondence of counsel, and internal memoranda, I must disagree 
with Judge Shoob's apperent dissatisfaction with the plea agreement 
presented to the Court on June 2, an agreement I find extremely 
favorable to all parties under the circumstances. 

The plea agreement required Drogoul to plead guilty to 
sixty (60) Counts of the Indictment. Those Counts appear to be 
representative of the 347 Counte of the Indictment and were 
sufficient to support a life imprisonment term several times over, 


absent a successful motion by the government for a downward 


% The USAO's Response to Judge Shoob's allegations is 


submitted herewith as Ex. 26. 
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departure. As calculated under the Federal Sentencing 
Guidelines, Drogoul's sentence would have been no greater if he had 
pleaded guilty to all 347 counts of the Indictment. 

The plea agreement also provided for complete cooperation 
in the form of a detailed debriefing. As set forth in the plea 
agreement, the debriefing was to be of indeterminate length so that 
Drogoul would have ample time to review documents to assist him in 
reconstructing events. The agreement alse required Drogoul to 
participate in a deposition to provide sworn testimony that could 
be used by the government in subsequent proceedings flowing fron 
the affairs of BNL-Atlanta or against other violators, and that 
would create a full record under oath for evaluation of any 
"substantial assistance" motion the USAO might make. 

Finally, the plea agreement called for continued 
cooperation by Drogoul following sentencing, and permitted him the 
benefit of a motion for sentence reduction under Rule 35 of the 
Federal Rules of Criminal Procedure should his post-sentencing 
cooperation constitute "substantial assistance." 

The plea agreement reached between the USAO and Drogoul 
represents a model of fairness to all parties. The agreement is 
favorable to the government because it achieves the maximum 
sentence possible under the Indictment; it gives the government 


complete control over the decision whether Drogoul's cooperation 


id Under Section 5K1.1 of the Federal Sentencing Guidelines, 
the government can make a motion for a downward departure from 
the relevant sentencing guideline range if a defendant offers 
“substantial assistance." 
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would constitute "substantial assistance"; the debriefing mechanism 
permits the reconstruction of Drogoul's memory in much greater 
detail than would otherwise be possible; and the deposition it 
called for would have created a sworn statement for use in other 
proceedings, including the sentencing hearing, and against other 
violators. 

The plea agreement was favorable to Drogoul because it 
committed the government to making a motion for downward departure 
if he provided sufficient cooperation, putting to rest any fear 
that the USAO would fail to present the Court with any information 
Drogoul provided; it allowed Drogoul to be debriefed in detail 
following whatever tima he required to refresh his recollection, 
thus allaying his concern that his recall would have been 
inadequate if he were to present only an oral statement to Judge 
Shoob; and it allowed the creation of a sworn record of his 
cooperation through a deposition in which he would have been 
examined on the record by both the USAO and his own counsel, and 
which would have given him the ultimats protaction against concern, 
if he had any, that the government would not disclose the details 
of his cooperation. 

I would also have thought that the plea agreement vas 
favorable from the Court's perspective, although Judge Shoob did 
not appear to think so. It would have provided Judge Shoob vith an 
unusually complete record on which to evaluate the extent of 
Drogoul's promised cooperation. The sentencing record would not be 
"sanitized", because Drogoul's counsel would have been present at 
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the debriefing and would have had the opportunity to examine 
Drogoul during the deposition to elicit any favorable information 
not sought by the USAO. As always, Judge Shoob had sole 
authority to determine whether Drogoul's cooperation warranted a 
downward departure from the Sentencing Guidelines' range due to 
substantial assistance. 

Thus, I find it unlikely that the process contemplated by 
the plea agreement vould have yielded a "sanitized" story at 
Drogoul's sentencing. 

B. Concern About The "Eleventh Hour" Plea Agreement 

Judge Shoob also expressed concern on June 2 that the 
plea agreement was reached at what he perceived to be the eleventh 
hour, which, to his mind, cast doubt on the integrity of the 
negotiations. Judge Shoob said, 

The thing is bouncing all over the place. I 
am not sure exactly what happened. I don't 
know why a deal vas made this very last minute 
when all these representations vere made that 
he was going to make a full disclosure at the 
time of the plea. (Ex. 21 at 94-3) . . I 
understand the U.S. Attorney's Office has its 


7 own agenda and probably your decisions were 
brought about by long-term experience in 


se The minutes of the debriefing sessions reflact that Ms. 
Tyler, Drogoul's counsel, vas present at every one. When I spoke 
to her about this, she said she thought this vas true, except 
that she might have missed one or two sessions, but that her 
investigator was presant at those. I have read every page of the 
debriefing memoranda, and have actually visited the room where 
Drogoul was given his records and worked on reconstructing the 
hundreds of transactions involved. Indsed, the walls are covered 
with his notes reflecting his efforts at this reconstruction. I. 
can assure Judge Shoob that the debriefing minutes I read refute 
Drogoul's suggestion at his subsequent Sentencing Hearing that 
through the debriefing,the government had attempted to influence 
or "sanitize" his version of the events. 
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dealing with these things. All I can tell you 

is the perception, certainly the public 

perception and the media parception and my 

perception was that, when somebody offers to 

plead to the entire indictment and make a full 

statement under oath and the government is 

going to be given an opportunity to present 

its witnesses at a later date if thay take 

issue with anything the witness has said, the 

perception is that, when ths government cuts 

some other deal promising certain benefits, 

that there is some attempt to cover up. 

(Transcript of Hearing, at 13, attached hereto 

as Ex. 27.) 

In fact, as Drogoul's counsel had explained to Judge 
Shoob, the plea negotiations had been underway for several months, 
but without success: "We were negotiating the entire time. We 
have been negotiating since I have had the case." (Ex. 27.) 

As reflected in correspondence between the USAO and 
Drogoul's then-counsel, Sheila Tyler, the plea agreement was the 
product of a negotiation that began in earnest May 15, 1992, when 
little more than two weeks remained before the plea hearing. on 
May 16, 1992, McKenzie made the initial offer to Drogoul to plead 
guilty to 60 counte of the Indictment. . Letters were exchanged 
betwsen Tyler and the USAO until MAY 29, when Tyler advised 
Chartash, the AUSA who was covering the case during McKenzie's 
brief absence from the office, that Drogoul vas considering the 
government's offer. after reviewing ‘the proposed plea agreenent, 
Drogoul agreed to it on June 1, 1992. 1 do not find it surprising 
that these negotiations did not culminate in an agreement until 
shortly before the June 2, 1992 scheduled date for the plea 


hearing. In my experience, it is the rule rather than the 
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exception that compromises such as these are achieved only at the 


eleventh hour. 


Judge Shoob also appeared concerned that the government, 
by "giving" up all but 60 counts of the Indictment, compromised its 
intereats, vhich he found inexplicable. Moreover, he appeared to 
Object to the participation of Chartash in the negotiation.? 

As established by the correspondence exchanged between 
McKenzie and Tyler, it vas McKenzie who made the 60 count plea 
offer that was eventually taken up by Drogoul.  Chartash merely 
implemented it. Moreover, as I have noted, the government lost 
nothing by agreeing to a 60 count plea because it achieved a 
maximum sentence anyway. 

C. The Sentencing Hearing And October 3 Order 

The plea hearing before Judge Shoob vas followed by 33 
debriefing eessions with Drogoul. The debriefing did not begin 
until Drogoul spent a veek reviewing the documents about vhich the 
USAO proposed to question him.  Drogoul vas represented by Tyler 
and/or Tyler's investigator, Michael Hutchenson, at all debriefing 
sessions. The last debriefing took place August 20, 1992. A new 
attorney, Bobby Lee Cook ("Cook") took over  Drogoul's 
representation about that time, and Drogoul refused further 
cooperation. 

Drogoul's sentencing hearing began September 14, 1992, 
? at one point in the proceedings it appeared that Judge Shoob 
was under the impression that Chartash may have gone directly to 
Atlanta from the DOJ in Washington to negotiate the plea bargain. 
I believe this impression was corrected on the record by Mr. 
Chartash. 
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with a week of tastimony by witnesses offered by the government. 
In his opening statement, Cook alleged that the U.S. intelligence 
agencies and BNL-Rome had known contemporaneously of BNL-Atlanta's 
unauthorized loans to Iraq, and claimed that the DOJ was engaged in 
a cover-up for political and foreign policy reasons. The 
transcript of the proceedings reflects that Cook continued to 
receive, and make reference to, Congressional statements, CIA 
documents and other materials throughout the sentencing hearing. 
(Opening Statement of Cook, September 14, 1992, at 25, 45.) 
However, it is not clear what specific materials Cook had in his 
possession to support his references, or how he obtained those 
materials. The USAO was surprised and disturbed by the Cook's 
statements. 

On September 21, Judge Shoob denied a motion brought by 
Cook to withdraw Drogoul's guilty piea. ‘In the days that followed, 
the Court heard testimony from witnesses called by Cook. That 
testimony is too extensive to recount here, but it is fair to say 
that at first blush, much of it could have appeared to conflict 
with previous statements made to the Court by witnesses, other 
defendants, and Drogoul himself. 

For example, on June 2, vhen his guilty plea vas entered, 
Drogoul testified in a three-hour hearing, and addressing the 
question of BNL's knovledge, said nothing more specific than that 
his superiors at BNL-Rome ghould have known of his unauthorized 
activities: "They [BNL-Rome] were probably avere that ve were 
exceeding our authority." (I4. at 85.) In response to Judge 
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Shoob's question whether "anybody at the home office of BNL was 
aware of your off book set up," Drogoul stated, "I would say that 
they were not aware -- not specifically . . ." (Id.) 

On September 30, however, Drogoul testified that his 
conduct was known to and authorized by his superiors. (Testimony 
of Drogoul, September 30, 1992 at 1713.) Drogoul stated that Pedde, 
Lombardi, Monaco, and Guadagnini "knew vhat was going on."  (Id.) 
Drogoul also stated that he told BNL-Rome that if they vished him 
to continue the business something had to be done with Mr. 
Sardelli, because Sardelli did not know what was going on. He said 
that "within the month, a month and a half Sardelli was removed 
back to Rome." (Id. at 1807.) 

Drogoul's reversal posed a problem for the USAO. After 
considering it overnight, Acting U.S. Attorney Brill addressed the 
Court the following day to set forth the USAO's position. Brill 
said the government would join Drogoul's motion to withdraw his 
guilty plea and requested that the matter be set for trial. She 
stated that the government was not willing to be part of a 
sentencing procseding pursuant to a plea agreement, vhere the 
defendant suddenly contended he vas innocent. She also informed 
Judge Shoob that the government would seek his recusal. 

Judge Shoob agreed that the matter should be tried, and 
granted defendant's motion. Judge Shoob also eaid that he would 
recuse himeelf on the government's presentation of a written 
motion, because he had already reached certain tentative 
conclusions. Judge Shoob said that his review of the evidence had 
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convinced him that BNL-Rome was pot a victim (Ex. 25 at 6.) and 
that its personnel knew or had deliberately shut their eyes to the 
obvious activities at BNL-Atlanta. 

Judge Shoob elaborated on these conclusions in the 
October 5 Order, in which he said that the evidence presented at 
the sentencing hearing "raised such serious questions that the 
Court concluded that these issues could not appropriately be taken 
up on a motion for downward departure but should be heard at 
trial." (Ex. 25 at 5.) Judge Shoob appeared to believe that the 
government withheld information critical to the question of 
Drogoul's guilt or innocence. 

D. Judge Shoob's Specific Charges 

Judge Shoob's October 5 Order makes serious charges 
against the DOJ and the USAO. He said the evidence presented at 
the sentencing hearing suggested that the USAO had not fully 
investigated the facts, and suggested that in recognition of that 
fact, they had joined Drogoul's motion to withdraw his plea. (Ex. 
25 at 3-4.) In light of the gravity of these charges, I address 
below each of the tentative factual conclusions in the October 5 
Order. As I have stated, I cannot presume to place myself on a par 
with Judge Shoob's familiarity with the facts presented at the 
hearing and his opportunity to evaluate the vitnesses' credibility. 
Nonetheless, and with utmost respect, I find thet certain of Judge 
Shoob's conclusions are not supported by the record at the 
sentencing hearing or the other evidence I have considered. 
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1. The Knowledge of Officials at BNL-Rome 
In his October 5 Order, Judge Shoob concluded first that 
officials at BNL-Rome were aware of and approved Mr. Drogoul's 
activities. I set forth here each item he identified in support of 
his conclusion, followed by my own comments. 
a. Classified reports from the CIA conclude, in part, 
that a number of high-level BNL-Rome officials 
supported Mr. Drogoul's activities. i 
My analysis of this "conclusion": contains classified 
information and thus is submitted in Part II of my Report. See 
also Section V, infra. 
b. A senior BNL official, Mr. Monaco, referred an 
Italian company seeking financing for a major 
construction project in Iraq to BNL-Atlanta. 
The mere fact that Mr. Monaco referred the Danieli Steel 
Company to BNL-Atlanta for financing of a constfuction project in | 
Iraq does not suggest to me that BNL-Rome knew or was willfully 
ignorant of Drogoul's “off-book" and unauthorized activities.'? 
There was nothing unusual about the Danieli transaction that vould 
have alerted BNL-Rome to Drogoul's illegal activities. BNL-Rome 
was aware that BNL-Atlanta had a preexisting relationship with Iraq 
because BNL-Rome had previously authorized certain CCC transactions 
through BNL-Atlanta. These prior dealings made BNL-Atlanta a 
logical choice to finance the project after BNL-Rome determined 
that it would not be prudent to finance the project in Italy 
100 Again, I point to the four MTLs. The last of these, 
executed by Drogoul in April 1989, was an agreement for an 
unsecured loan of $1.155 billion to Iraq on terms unfavorable to 
BNL, at a time when BNL was rejecting Iraqi requests for loans 
unless they were fully collateralized. 
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through the Rome branch. '°' 


c. The former head of BNL's North American operations, 

Dr. Luigi Sardelli, provided credible testimony 

showing that senior officials in Rome approved or 

had knovledge of Mr. Drogoul's activities. 

Judge Shoob characterizes Dr. Sardelli as a "straight- 
shooter" (gee 3(b) below). I have reviewed Dr. Sardelli's 
. testimony and have concluded, as did the drafter of the Italian 
Parliamentary Report, that he is, at best, evasive and 
nonresponsive. For example, the Italian Parliamentary Report 


notes: 


In his first hearing before a delegation of 
the Committee (November 1990) Sardelli denied: 


1. having read the final report of the 
auditor Messere; l 


2. that he knew that the BNL Atlanta office 
had a clearing account with the Morgan 
Bank; 


3. that he knew that the BNL Atlanta office 
had close relations with Iraq. 


Subsequently it was established that: 


as regards point 1, the final Messere report 
was signed also by Dr. Sardelli; 


as regards points 2 and 3, from communications 
sent to him personally, Dr. Sardelli had been 
made avare of these facts. 

(Ex. 20 at 91.) 


Moreover, none of the points in Sardelli's testimony to 


1 A implesented by Drogoul, however, the transaction was 
collateralized by BNL's own funds. Thers is nothing to suggest 
that Monaco was avare of this highly undesirable feature of the 
transaction. In fact, the evidence I have revieved is to the 
contrary. A more detailed discussion of the transaction is set 
forth at Section V, supra. l 
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which Judge Shoob refers establishes BNL's awareness or approval of 
Drogoul's activities. In fact, Sardelli testified that he had no 
personal knowledge that anyone outside BNL-Atlanta was aware of 
Drogoul's "off-book" activity, and that he was convinced by 
Drogoul's statements that nothing unauthorized was occurring at 
BNL-Atlanta. (Testimony of Sardelli, September 29, 1992, at 1558.) 

(i) Sardelii's letter criticizing defendant's 

activities was never delivered by the auditor 

to officials in Rome. 

The fact that Sardelli's letter was never delivered does 
not indicate to me that BNL-Rome knew of Drogoul's activities. 
Sardelli's letter does not detail any of Drogoul's "off-book" 
commitments to Iraq. Even if it did, it could have alerted BNL 
officials in Rome only if it had been delivered. 

(ii) Instead of auditing or investigating BNL- 

Atlanta, BNL-Rome officials elected to 

investigate Dr. Sardelli who appears to be the 

only "straight-shooter" in the organization. 

As noted above, I question Judge Shoob's characterization 
of Sardelli as a "straight-shooter." In addition, basad on the 
evidence I have reviewed, Judge Shoob is incorrect in his assertion 
that BNL-Atlanta was not audited by BNL-Rome auditors.  BNL-Rome 
auditors did not audit Atlanta because when they were in the United 
States, Messere already had an audit of BNL-Atlanta underway, and 
BNL-Rome decided not to duplicate the effort. (Testimony of 
Sardelli, September 29, 1992, at 1559-60.) It should also be notad 
that it was Messere's audit report that caused BNL-Rome to require 
regular audits to be conducted of BNL-Atlanta to guarantee 
compliance with U.S., Italian, Georgia and BNL banking practices, 
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policies, and procedures. '@ 

(iii) BNL-Rome was an extremely political 

organization operating more as an agency of 

the Italían government than as a bank. 

Whether BNL-Rome is a political organization or a bank 
does not bear on whether BNL-Rome knew or approved of Drogoul's 
off-book activities. It is true that BNL is largely state-owned, 
but I find this unremarkable. I do not believe that one bank would 
have deliberately risked the large, predictable losses encountered 
on the "grey book" loans, at the low spreads and fees charged, even 
for purposes of public policy or the possibility of political gain. 

(iv) Dr. Sardelli voiced his frustration with 

BNL-Rome in testifying that the BNL-Rome 

officials sent to the United Statee to 

investigate the Atlanta branch after the raid 

were the officials who should. have been 

investigated. 

Sardelli's statement that the officials inspecting BNL- 
Atlanta were the ones vho should have been inspectad appears to be 
based on the erroneous assumption that managers or officials from 
the head office were inspecting BNL-Atlanta. (Teatimony of 
Sardelli, September 29, 1992, at 1603). The BNL-Rome Inspectorate 
Division, which I understand to be vholly independent, inspected 
BNL-Atlanta, and not the managers and officials from the head 
office. (Id.) 

(v) Dr. Sardelli testified that he believes 

officials at BNL-Rome knew of Mr. Drogoul's 

activities. | 

Although Sardelli eaid that he believed someone at BNL- 
102 See also, Section V, gupra, where the many audits of BNL- 
Atlanta are described. 
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Rome must have known, he did not offer any direct or circumstantial 
evidence of BNL-Rome's knowledge or complicity in the scheme. In 
fact, he made it clear that he never had any conversation vith 
anyone at BNL-Rome or BNL-New York that revealed authorization of 
Drogoul's "off-book" landing. (Testimony of Sardelli, September 
29, 1992, at 1558.) 

d. There is evidence that documents may have been 
shredded by BNL officials shortly after the raid 
and that some files and documents are missing. 

-I have no reason to believe that following the raid on 
BNL-Atlanta bank, documents were shredded or that files and 
documents are missing. Representatives of the FBI, New York and 
Atlanta Federal Reserve, Georgia Department of Banking and Finance, 
BNL's Italian Regulatory Authority, the Bank of Italy, and BNL's 
management were on the bank's premises shortly after the search. 
Any destruction or shredding of pertinent bank recorde or files, | 
therefore, would have had to have been conducted in the presence of 
these investigators and regulators. Although Von Wedel claimed that 
Messere shradded bank documents following the execution of the 
warrant on August 4, 1989, Von Wedel also testified that he had 
revieved the filee he thought might have been shredded and found 
nothing missing. - (Testimony of von ‘Wedel, September 24, 1992, at 
1224.) This issue has been amply investigated by the USAO, and it 
does not appear that there is any cradible evidence that this event 
actually took place. | 

e. BNL branches in Germany, England and Canada were 


aware of BNL-Atlanta's substantial financing of 
Iraqi purchases and projects. 


123 


466 


As I stated previously, BNL-Rome was aware that Drogoul 
had dealings with Iraq, and I am convinced that this relationship 
may well have been known to other BNL branches such as BNL-Germany, 
BNL-England, and BNL-Canada. This knowledge, however, does not 
support the conclusion that they all knew of Drogoul's "off-book" 
unauthorized activities at BNL-Atlanta, or the $2 billion in MTLs. 
The Task Force interviewed officers of BNL-Germany, BNL-London, 
BNL-Canada and BNL-Rome. These interviews show that the "off-book" 
activities of BNL-Atlanta had been effectively concealed. 

f. The Government's witnesses from Morgan Guaranty and 
the Bank of New York and confidential CIA reports 
concluded that it was well-known in international 
banking circles that BNL-Atlanta provided 
substantial financing for Iraq's purchase of 
agricultural, military and non military products. 
Based on my reading of the testimony of William F. 

Williams, Bank of New York, and Francis J. Cole, Jr., Morgan 
Guaranty Trust Company, I must respectfully disagree with Judge 
Shoob's observation concerning the N of these Vitossées: 
In fact, their testimony is to the contrary: 

By the Court: | 

Q. Let me ask you this, Mr. williams. Having 

been involved in international banking circles 

as long as you have, was it well-known in 

1986, '87, '88 that the Atlanta branch of BNL 

was involved in substantial financial 

transactions with Iraq? | 

A. No. I was never aware that they vere. 

involved specifically with Iraq. As I said, 

we became aware that they were involved or 
active in financing ccc. I don't recall 
whether, specifically, we were avare of Iraq. 


There was not general knowledge as you 
describe it. 
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(Testimony of Williams, September 22, 1992, at 734.) 


Francis Joseph Cole, Jr., testified in like manner: 


Q. 


Now, was there anything the BNL-Atlanta 


Clearing account that alerted you or anyone 


else 


at Morgan to anything unusual or 


unauthorized in its nature? 


A. 


No, ma'an. 


(Testimony of Coles, September 22, 1992, at 747-48.) 


Q. 


* k * 


And prior to August of 1989 did anything 


about the BNL-Atlanta account cause talk 
within your institution? 


A. 


Not at all. 


(Id. at 757.) 


g. 


The Italian Parliament's extensive report on the 
"BNL scandal" concludes that Mr. Drogoul vas not a 
"lone wolf" and that  BNL-Rome's failure to 
adequately supervise the Atlanta branch permitted 
the continued illegal activity. 


As Judge Shoob notes, the Italian Parliamentary 


Report criticizes senior BNL-Rome officials for inadequately 


supervising and auditing BNL-Atlanta. It also suggests that BNL 


tolerated Drogoul's activities. As I have noted before, although 


BNL may have known that Drogoul had exceeded his authority in 


certain activities, I cannot believe BNL vould have condoned the 


MTLs. 


Mr. Drogoul's co-defendant Paul Von Wedel and Jean 


Ivey, a BNL-Atlanta employes who was granted 
immunity, testified that they believed that 
officials in Rome were avere of BNL-Atlanta's 
involvament with Iraq -- testimony the Court found 
credible. Mr. Von Wedel also testified that Mr. 
Drogoul had regular access to Dr. Giacomo Pedde, 
the director general of BNL, that Mr. Drogoul met 
with Mr. Monaco, a senior BNL official, in Baghdad, 
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and that Mr. Florio, another senior BNL official, 
verbally approved early CCC loans to Iraq. 


I share Judge Shoob's concerns that many of 
Drogoul's recent allegations about his relationship with BNL-Rome 
suggest that BNL-Rome "should have known" of certain of his 
activities. However, I believe that his allegations establish 
nothing more than an area calling for further investigation. 
Although Von Wedel and Ivey suggest that someone at BNL-Rome must 
have "known," to date neither Von Wedel, Ivey nor any other BNL- 
Atlanta employee has provided any direct or circumstantial evidence 
of BNL-Rome's knowledge or complicity in Drogoul's scheme. Now | 
that they have received immunity, they have no reason to vithhold 
information. 

i. Mr. Drogoul's first attorney, Theodore Lackland, 
testified credibly that several individuals 
involved with the allegedly fraudulent transactions 
told him that officials in Rome were aware of the 
transaction and in fact had in their possession one 
of the allegedly fraudulent loan agreements (MTL- 
4). 

I have to give little weight to Lackland's testimony 
that employees at BNL-Atlanta told him that they believed BNL-Rome 
knew of BNL-Atlanta's activities. These employees have not come 
forward and testified as to BNL-Rome's awareness of Drogoul's 
activities based on their personal knovledge. Indeed, several 
testified that they assisted Drogoul in concealing the loan 
transactions from Rome and the Italian and U.S. bank regulators, 
103 I have set forth at length in Section v, aupra, Von Wedel's 
repeated stataments, in response to the Court's questions at Von 
Wedel's plea hearing, that BNL-Atlanta's "off book" activities 
were not authorized. 
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which is inconsistent with a belief that BNL-Rome was aware of the 
scheme. Moreover, Bruce Kirwan, an attorney for BNL, had already 
testified at an earlier proceeding before thé Court that BNL did 
not have MTL-4.  Lackland's hearsay testimony should not outweigh 
this. 

j. As the "victim" in this matter, BNL-Rome may be 
able to recover $1-2 [sic] billion in unpaid ccc- 
backed loans to the Iraqis. 

The Indictment generally alleges that defendants 
defrauded the CCC by issuing standby letters of credit, in 
connection with the CCC Export Enhancement Program, in excess of 
amounts authorized and representing to the CCC that BNL-Atlanta was 
a bank qualified to issue such letters of credit (Counts 225-40, 
45); registering a commodity sale in excess of the true port value 
(Counts 222-224); and falsifying tvo CCC payment gusrantees (Count 
245). The CCC, however, did not suffer any losses with respect to 
these transactions because the standby letters of credit and the 
falsified payment guarantees lapsed, and all payments were made on 
the commodity sale registered in excess of its port value, before 
there was any loss claimed against the CCC. Therefore, whether BNL 
is the "victim" or the "villain" is irrelevant here because the CCC 
has not suffered any losses as a result of the alleged frauds. '™ 

k. When notified of the [sic] August 4, 1990, raid, 
Mr. Drogoul returned immediately to the United 
States, leaving his family in France. He met with 


BNL officials in New York, was furnished an 
attorney who was to ba paid by the bank, and 


1% Judge Shoob incorrectly states that $1-2 billion is the 
5 of unpaid CCC-backed loans. The actual amount is $347 
llion. 
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continued as manager of the Atlanta branch for a 
week. 


In my opinion, Drogoul's return to the United States 
does not suggest that BNL-Rome knew of or participated in his 
illicit activities. Indeed, his return vas not immediate. He 
first stopped in London to confer with his Iraqi contacts who 
instructed him to return to Atlanta to maintain the appearance of 
normality. A passage in which he describes his Iraqi meeting is 
worth quoting at length, because it addresses Judge Shoob's point: 


In retrospect, Drogoul sees that he was again 
manipulated by the Iraqis for their own 
purposes when they urged him to immediately 
return to the United States to do damage 
control and give the appearance of normalcy 
after scheme deletion on August 4, 1989. This 
occurred when Drogoul immediately called Taha 
in London when he learned of the August 4th 
search of BNL-Atlanta while vacationing in 
Paris. At Taha's urging, Drogoul flew from 
Paris to London arriving on Saturday night 
some 15 hours after his call to Taha. By this 
time Ali was also present. Drogoul skipped 
dinner and went directly to Ali's room where 
he, Ali, Taha and Fidel Jawad Kahdum, the 
attorney for the Iraqi Ministry of Industry 
and Military Production, met for a number of 
hours. Ali was on the phone to Baghdad at 
least 25% of the tine. The ultimate 
conclusion of the Iraqis -- which Drogoul had 
already reached himeelf but not shared -- was 
that Drogoul's presence in Atlanta would help 
with damage control, give more appearance of 
normalcy than had Drogoul become a hunted 
fugitive and hopefully encourage continued 
funding under the unused portions the MTIs . . 
. The Iraqis vere quite upset when Drogoul's 
return did not alleviate altogether their 
problems arising from the BNL-Atlanta scandal 
which they parceived as interfering with 
getting the additional $1.2 billion in ccc 
guarantees they sought in Octobar 1989. 


Although Ali was often ccarse and not always 
as subtle as others in the Iraqi network, such 
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as Taha, he was a successful manipulator. in 

his endeavors with Drogoul including obtaining 

the ever increasing MTLs in ever increasingly 

(sic) frequency and magnitude, distracting 

Drogoul from the increasingly evident 

conclusions that MTL purchases were for non- 

civilian usage and finally convincing him to 

return to the United States after the events 

of August 4, 1989 without disclosing Iraqi 

criminal complicity in the schenms to defraud 

BNL-Atlanta. (Memorandum of June 23, 1992, 

Drogoul Interview.) 

It should also be noted that at the time of the search, 
the nature and scope of the fraud had not been established. The 
fact that BNL-Rome did not immediately fire Drogoul and, in fact, 
initially offered to provide him with counsel is, in my view, more 
indicative of the uncertainty of the situation than of BNL-Rome's 
complicity." 

1. Mr. Drogoul's chief mentor at BNL in 1986-87 

retired from BNL in 1987 and became a consultant at 
Entrade, a defendant in this case and a participant 
in the scheme. 

Mr. Guadagnini's acceptance of a consulting position at 
Entrade subsequent to his retirement at BNL raises some questions. 
I believe that both Drogoul's own statements, and the information 
provided by Pamela Prosser, go far to address them. In the vritten 
statement he prepared for his attorneys, Drogoul explained that he 
began the practice of "skipping" loans off the books to hide 
transactions from Guadagnini: . 


" During my visit to Venice, our Regional 


15 Minutes of the August 11, 1989, BNL Board of Directors 
meeting state that Drogoul vas "temporarily laid off without pay" 
on this date. Thereafter, according to minutes dated 
September 6, 1989, Drogoul vas discharged from employment as of 
the September 6 board meeting. 
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Manager Mr. Guadagnini was criticized by his 
superior for allowing the Atlanta Branch to 
maintain a considerable excess for Rafidain 
Bank . .. My regional manager sat down with 
me there and told nme to clear up the 
problem. 0 | 


Upon my return to Atlanta, Paul, Therese, 
Robert, Mela and I decided that the best vay 
to handle the situation vould ba 

excess amounts off the books on the last day 
of the month, i.@., on the day, tha computer 
reports wera examined by Rome. 


(Ex. 16 at 4.) 

Thus, it is unlikely that Guadagnini could be charged 
with complicity in Drogoul's scheme. Moreover, Prosser, an Entrade 
employee, stated that  Guadagnini had no decision-making | 
responsibility at Entrade, and was kept isolated from the BNL- 
Atlanta transactions once he arrived. To that extent, Drogoul's 
testimony at the sentencing hearing implicates Guadagnini in the 
BNL-Atlanta schems on new grounds, however, I do think that further 
investigation of his knowledge is varranted. 


106 — Indeed, Drogoul was repeatedly warned that formal 
authorization from Rome vas mandatory even for loans guaranteed 
by the U.S. Government (i.@., CCC) and that approved credit lines 
could not be exceeded. 


10 Because of this "skipping" (or "slippage," as it was 
sometimes referred to by BNL-Atlanta employees), Drogoul felt 
comfortable in assuring management that his Fiscal Ysar 1985 $100 
million CCC authority had never been exceeded: 


Total $93,206,495.61 [CCC for Iraq Rafidain) We wish to 
point out thet these figures have been triple checked 
by us and that they reflect our outstandings under this 
facility. The final maturities are accurate. Previous 
reports, which have required that ve reflect manually 
month by month maturities under each loan, vere not 
rr ird reflected. We apologize for this error. 
- 3.) 
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2. The Investigation and Prosecution of Mr. Drogoul 
In the October 5 Order, Judge Shoob aiso charged that the 
USAO's failure to “investigate seriously whether BNL-Rome knew of 
Drogoul's activities was "coupled with or provoked by the 
involvement of other departments of the United States Government 
(which) indicates an effort to absolve BNL-Rome of complicity in 
the Atlanta branch loans to Iraq." (October 5 Order at 9-10.) 
Specifically, Judge Shoob charged that DOJ was steering the USAO's 
conduct of the case and that, in turn, DOJ vas improparly 
influenced by the Department of State and others. (Id. at 14.) 
As eet forth above, I have exhaustively reviewed the. 
facts relevant to the suggeetion that the DOJ directed the USAO's 
prosecution, and to the further suggestion that other agencies or 
branches of the U.S. Government improperly interfered with DOJ 
and/or the USAO in the conduct of the case. I do not reach the 
same conclusion. In fairness to Judge Shoob, presumptuous though 
it may be, I venture to suggest that had he been able to review the 
sene materials, be would conclude as I did. I find Judge Shoob's 
specific charges against the USAO, and his bancais. about the 
interference of other agencies, to be inaccurats. I will address 
briefly his specific charges, however, which are as follows: 
| a. High level officials in the Justice Department and 
"^ -the State Department met with the Italian 
Ambassador to discuss the came. They appeared to 
help steer this case and gave support to BNL-Rome's 
position that it vas a victim in this matter, 
assuring tha ambassador that there “would be no 
surprises" for the Italians. 


I have intervieved the people involved in this matter in 
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the DOJ, the USAO and the Department of State, including a number 
of high ranking officials. All unequivocally and consistently 
stated that no political or improper pressure had been brought to 
shape this case. Representatives from the USAO have explicitly 
stated that they felt "absolutely no pressure" to alter their 
investigation or prosecutive decisions, and that their office was 
not deniad access to the information it. needed to conduct a 
thorough investigation." S My investigation has revealed that the 
only "pressure" placed on the USAO was the DOJ's insistence that 
the USAO fully investigate all aspects of this case, and that they 
not foreclose the possibility that BNL-Rome was involved in the 
Atlanta lending scheme." Therefore, notwithetanding what may 
have occurred at the upper reaches of the Italian and American 
governments, I have found that the course of the investigation was 
not improperly influenced. 

b. The Justice Department cancelled investigators’ 
intended’ to interview Dank officials and others 
with knowledge of the transactions and schens. 

My investigation shows that the Justice Department did 

not cancel any tripe to Italy or Turkey by the investigators. 

(1) Turkey: The USAO had planned to go to Turkey in 

January 1990, to obtain the testimony of Yavuz Tezeller pursuant to 
a plea agreement with his employer, Entrade International, Ltd. It 


109 wy own experience teaches me that if the USAO prosecutors 
had felt any pressure, one or more of the many members of their 
Task Force would have (a) suspacted it and (b) disclosed it. 


10 As explained above, the only "Indictment decision" made by 
the DOJ was to drop the CBI as a defendant. 
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was thought that his testimony would provide information about 
transactions in which BNL-Atlanta engaged. DOJ asked the USAO to 
delay the trip because it felt that further investigation of the 
BNL-victim theory was necessary before the trip proceeded. By May 
1990, when DOJ ultimately gave permission for the trip, Tezeller 
had decided to withdraw his offer to cooparate, and the trip became 
unnecessary. 

(2) Italy: According to USAO, the planned trip to Italy 
became unnecessary because  BNL-Rome agreed to bring its 
representatives and documents to Atlanta. 

c. The Italian ambassador net with then- Attorney 

General Richard Thornburgh in the Spring of 1990 
and told him that incriminating BNL-Rome in these 
transactions would be tantamount to "a slap in the 
face" of the Italians and would not be understood 
by the government in Italy. 

As I have noted, I have taken Mr. Thornburgh's sworn 
testimony. He does not recall such a conversation, but he is firm 
on the subject that he did not exert any pressure on the DOJ other 
than to move the case along. 

d. The local prosecutor in this matter received one or 
more highly unusual and inappropriats telephone 
calls from the White House Office of Legal Counsel 
about this, indicating the potential emberrassnment 
level of the case. 

Although McKenzie did receive at least one telephone call 
from Jay Bybee, Associate Counsel in the White House, Bybee has 
stated that the call vas placed solely to gather publicly available 
information about the status of the BNL investigation that was 
relevant to the decision whether to extend additional ccc 
guarantees to Iraq. McKenzie states that this call had no effect 


133 


476 


on the investigation, and I have seen no other evidence that this 
might have been so. 

e. The draft indictment was delayed by the Justice 
Department from early 1990 until the end of the 
Gulf War, February 1991 -- almost one year. Also, 
the plea bargain in which Mr. Drogoul agreed to 
plead guilty to only 60 counts rather than 347 and 
initiated by an assistant prosecutor when the chief 
prosecutor was out of the city effectively silenced 
Mr. Drogoul who had announced his intention to make 
a full disclosure at the plea hearing. 

Earlier in this Report I set out in detail the month-by- 
month handling of the BNL matter from August 1989 to July 1991. My 
investigation shows that the only "delay" occasioned by the Justice 
Department (or by any other outside Department or Agency) was the 
delay that resulted from the DOJ's insistence that the USAO conduct 
a thorough investigation and fully consider the possibility that 
BNL was in complicity with Drogoul. I also find that the time 
frame within which the Indictment was brought -- approximetely 18 
months after the initial search of BNL-Atlanta -- was entirely 
reasonable considering the complexity of the underlying 
transactions and the scope of the investigation this case required. 

My views as to the fairness and validity of the plea 
agreement, and manner in which it vas reached, are also set forth 
in this Section, supra. 

f. The Government failed to produce and, apparently, 
made no effort to bring in any knovledgeable bank 
official from Rome -- including Pedde, Guadagnini, 
Monaco, Florio -- for the Sentencing Hearing. 

I view this decision as a valid exercise of prosecutorial 


discretion. This was a sentencing hearing, not a trial, and some 
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constraints on the scope of he hearing were appropriate. % Two 
of these witnesses reside in Italy and are not vithin the subpoena 
power of the U.S. court. Had they agreed to appear voluntarily, it 
is likely they would have done so only at the government's expense. 
The two witnesses who reside in New York vere, of course, available 
to the defendant, too, had Mr. Cook chosen to call them. 

g. The Government failed to interview Wafai Dajani, 
despits evidence of his substantial involvement 
with the scheme, when he was in Atlanta and had 
agreed to meet vith the prosecution. Mr. Dajani, 
who has ties to the King of Jordan, was not 
indicted. 

I take this charge to suggest that Wafai Dajani, had he 
been interviewed, would have implicated BNL-Rome in Drogoul's 
activities. The USAO has been interested in Dajani for some time. 
Just prior to his repudiation of his plea agreement, Drogoul had 
begun in his debriefing sessions to report his conversations vith 
Dajani, which suggested some leads to BNL-Rome's knowledge. 
(Memoranda of Drogoul Interview, Auguat 18 and 20, 1992.) Those 
debriefing sessions, however, were terminated by Drogoul. This 
limited information should be pursued, for it could lead to BNL- 
Rome, Dajani himself, or both. In any event, as I have noted 
before, the decision not to indict Dajani vas baeed on the 
insufficiency of the evidence, not on any perceived political or 
no 1 would have been very troubled by this decision if the 
proceedings had been a trial on the guílt or innocence of 
Drogoul. Here, however, he had admitted everything, including 
that his act ions were unauthorized. The USAO did have an 
obligation to show the Court the details of Drogoul's acts, which 
they attempted to do through Wade's teetimony. The Italian 
witnesses would have been unable to describe the transactions. 
Aside from Wade, only Drogoul was in a position to do so. 
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other ground. 

h. Investigators were blocked by the Department of 
Agriculture from interviewing Iraqi officials who 
were in the United States negotiating ccc 
guaranties and later were prohibited fron 
travelling to Iraq to interview potential co- 
conspirators and witnesses. 

There is no evidence that USDA prevented investigators 
from interviewing Iraqi officials. In February 1990, Mueller spoke 
with McKenzie about a USDA proposal that the State Department 
approach the Iraqi government to allow U.S. government officials to 
interview Iraqi nationals in connection vith the BNL investigation. 
At that time, USDA vas attempting to determine vhether to extend 
further CCC credit guarantees to Iraq, and had launched its own 
regulatory investigation. The two agencies planned to cooperate in 
interviewing the witnesses. DOJ wrote to the Department of State 
proposing that the issuance of CCC credits be conditioned on Iraqi 
cooperation. McKenzie later expressed concern at this proposed 
linkage, as vell as the viedom of USDA's plan to provide the Iraqis 
with a list of their questions in advance. Although USDA 
representatives went to Baghdad for the interviews: the USAO 
decided not to pursue the matter. According to McKenzie, the USAO 
was convinced that tha Iraqis vould deny complicity but then 
characterise their meeting vith the USAO to be "cooperation" 
entitling them to tha additional $500 million in credits. The USAO 
decided that such a tradeoff would not be vorthwhile, and on that 
ground made the decision not to travel to Iraq. 

i. In early 1990, Atlanta prosecutors met vith BNL- 

5 discussing the bank's position as a 
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I understand this comment to suggest that there was a 
relationship between the USAO and BNL-Rome that did not allow the 
USAO to maintain its independence in analyzing the case. After the 
USAO had begun to pursue the BNL victim theory, the prosecutors 
reasonably found it important to consult BNL concerning the extent 
of the harm suffered. This meeting does not reveal any intent on 
the part of the USAO to absolve BNL-Rome of complicity in the loan 
scheme, nor did I find any evidence to suggest that the prosecutors 
otherwise acted inappropriately in their dealings with BNL-Rome. 

j. The American Ambassador to Italy notified the 
Secretary of State, Justice Department and others 
in the Fall of 1989 that BNL's management vas 
worried about the prosecution of the case and 
ee 

I find it unremarkable that BNL-Rome, which is almost 
wholly-owned by the Italian Government, would employ whatever 
Giplomatic channels it had available to prevent publicity that 
could damage its position in the international banking community. 
It is obvious that any efforts it made to avoid publicity failed 
profoundly. In any event, as I have now noted several times over, 
there is no evidence that any political or diplomatic contacts 
influenced the prosecution of this case. 

k. Matrix Churchill, an Iraqi front company that was a 
Clearinghouse for weapons procurement, was not 
indicted, although one of its officers was. 

This issue is disoussed in Section V above. As I noted 
there, the decision not to indict Matrix Churchill was a reasonable 
prosecutorial judgment. 

1. The Government has provided no credible explanation 
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for its failure to indict Wafai Dajani, Matrix 
Churchill, Enka, and the Central Bank of Iraq. 


The decísion of the USAO not to indict Wafai Dajani, 
Matrix Churchill and the Central Bank of Iraq have been discussed 
in detail above. Sea Section V, gupra. The USAO did not indict 
Enka, the perent company of Entrade, because there vas insufficient 
evidence. However, once Entrade pleaded guilty and began 
cooperating, documents and testimony became available through the 
Entrade plea agreenent. _ Enka came forward end provided witnesses 
pursuant to a cooperation agreenent. At an October 22, 1992, 
conference in Judge Shoob's chambers, Judge Shoob indicated that 
his concerns about Enka involvement in the scheme to defraud vere 
satisfied by the explanation offered by Entrade's attorney. 

3. Intelligence Agencies end Classified Information 

Judge Shoob's October 5 Order, in Parts C and D, raises 
questions regarding the U.S. Intelligence Community's avareness of 
BNL-Atlanta's relationship vith Iraq. He also asserts that USAO 
may have been denied access to classified information that could 
have provided evidence in the case. Judge Shoob's concern appeared 
to derive from the fact that during the Drogoul sentencing hearing, 
on September 23, 1992, the USAO presented Judge Shoob with CIA 
cablas. Judgo Shoob believed that the cables suggested "that BNL- 
Rome was aware of Mr. Drogoul's activities and was not a victim of 
the alleged fraud," (Ex. 25 at 4.) and that the prosecutors may 
have been "blocked by agencies with political agendas from 
developing a full picture of the affair." (Ex. 25 at 13.) 

Having received tha clearances necessary to review 
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classified information in the course of my investigation, I am not 
at liberty to disclose in this Report that classified information, 
even though some or the information may have been publicly 
disclosed by others. I prepared an unclassified description of the 
events I am able to discuss, which is set forth as Section X of 
this Report. 

That summary explains that while the channels for 
dissemination of  intslligence information are imperfect, 
partioularly vithin DOJ, there is no indication that these channels 
were deliberately blocked to prevent the DOJ or the USAO fron 
reviewing any intelligence information. In fact, Task Force 
representative Art Wade reviewed classified documents in December 
1990 or January 1991, before the Indictment vas returned, and those 
documents had been obtained by DOJ and made available to the USAO 
before then. Wedo reviewed intelligence information again on 
September 13, 1991, then vith U.S. Custome Agent Richard Horton, 
and McKenzie, Chartash and Wade revieved cables on April 30, 1992. 
While some of these intelligence reports do discuss whether "BNL- 
Rome knew," the USAO representatives did not find them convincing, 
and I am convinced that the USAO made its prosecutive decisions 
wholly independent of the contents of this intelligence.’ 

Judge Shoob appears to suggest that intelligence 


community awareness of BNL-Atlanta's commercial relationship with 


"! The DOJ was championing the view that BNL might not be a 
victim when it received the cables. Presumably it would have 
been eager to share the intalligence information with the USAO 
had tha information tended to show BNL complicity. 
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Iraq is surprising. However, the Middle East Economic Digest 
article demonstrates that in banking circles, at least, BNL-Atlanta 
was well-known for its transactions with Iraq under the Ccc 
guarantee program. In any event, I do not see why this awareness 
is relevant to the prosecution of Drogoul. | 

Having had the opportunity to reviev a vast amount of 
matsrial related to the Drogoul presentation, I find no evidence 
that the USAO sought to provide a "sanitized" version of the facts. 
The USAO's sentencing hearing at that hearing accords vith the 
evidence as I know it; Drogoul's statements do not. Moreover, as 
set forth above, any suggestion that the Drogoul prosecution was 
steered by the DOJ or any other agency is unfounded. 

4. Assessment of Drogoul 

In concluding my examination of Judge Shoob's charges 
against the USAO and the DOJ, I think it appropriate to provide ny 
assesement of Drogoul. Obviously his credibility is a critical 
element in evaluating whether the USAO and the DOJ proceeded 
properly in this matter, and in the futurs as a witness. 

Drogoul's credibility is vulnerable. Von Wedel, who knew 
him best, confirma this. In his dozens of debriefings, Drogoul 
contradicted himself repeatedly and freely admitted that he 
repeatedly lied hís vay out of situations vhere the truth vould 
have revealed his scheme: to the Iraqis, to Von Wedel, to the BNL 
auditors, to Peat Marwick, to BNL branch managera, to Sardelli, to 
Guadagnini,.to Monaco, to his lawyers, to debriefing agents, to the 
USAO, and to the Court. Thus, in the discussion that follows, I do 
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not suggest, in contrasting his statements and positions at one 
time with those at another time, where the truth is to be found. 

The record is replete with Drogoul's admissions that, 
during the period of the scheme at issue, he lied to BNL personnel 
in Europe, the Regional Office in New York, and in his own branch 
as to what he vas doing. There were numerous audits in 1986-1989 
by BNL internal auditors, governmental auditors from the Federal 
Reserve, General Accounting Office and the State of Georgia, and 
"external" auditors from Peat Marwick. Drogoul fooled them all at 
each point when he was about to be caught in his scheme. 

When the house of cards collapsed on August 4, 1989, 
Drogoul, who was in Paris at the tine, did not return directly to 
Atlanta as he persuaded Judge Shoob to believe. He went to London, 
to an emergency meeting with high-ranking Iraqis, to discuss what 
course he should take. They met, and Drogoul was directed to 
return to Atlanta. E 

Immediately upon his return, he l agreed to meet with 
prosecutors, investigators, auditors and BNL and Bank of Italy 
officials. Among his answers to their questions were the 
following: 


-- He had returned to Atlanta of his own free 
will, uninfluenced by the Iraqis. 


— The Iraqis did not know the loans were 
unauthorized; they believed they were approved by 
Rome. 


-- The MILs were unauthorized and unapproved by 
Rome. 


— He, Drogoul, had not been bribed nor had he 
taken any pay-offs, but Von Wedel had. 
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Later he vas to state: 


-- He had gone to London to determine what the 
Iraqis vanted him to do. 


-- The Iraqis knew the MTLs were not authorized. 

He had told them that directly and also 

through Dajani. They had manipulated him into 

returning to Atlanta so that the MTL loan 

agreements could be drawn upon (the last one, 

MTL-4, for $1.155 billion had just been agreed 

to in April 1989 on behalf of BNL by Drogoul). 

-- Drogoul had been bribed. 

Similarly, Drogoul clained during a press interview in 
late March or early April of 1992, that BNL-Rome knew the "gist" of 
his activities at BNL-Atlanta. This interview was reported in 1l 
Manifesto, an Italian publication. While acknowledging that Monaco 
"vas avare of almost everything [BNL-Atlanta was) doing ," Drogoul 
contended that Sartoretti, Croff, and others whom he declined to 
name, also knev. | 

Additionally Drogoul stated that if BNL-Atlanta had been 
provided with "just a little more time," the transactions would 
have been approved by BNL-Rome and put on the booke. According to 
Drogoul, the purpose of the "grey books" was not to deceive BNL- 
Rome, but to defand Drogoul and others at BWHL-Atlanta against 
Sardelli, BNL-Atlanta's Manager of North America. When Pedde 
visited tho U.S. in October, 1988, Drogoul allegedly told him to 
get Sardelli “off {his} back." Sardelli left BNL shortly 
thereafter. | | | 

Yet, two months later, in June of 1992, Drogoul pleaded 
guilty to 60 counts of an Indictment premieed on the theory that 
BNL-Rome was a victim, and stated before tha Court thet be did not 


142 


485 


think his superiors knew of his "off book" activities. 

The only element of the early recitation that did not 
change in the many debriefings in 1989, his 122-page statement of 
September 1989 he gave to his lawyers, his conferences with his 
attorneys, his statements to the Court when he pleaded guilty to 
defrauding BNL by his "unauthorized" activities, and in his 
numerous debriefing sessions following entry of his guilty plea, 
was that his "off book" or "grey book" activities had not been 
authorized by his superiors. | 

How do I account for his decision to change course? I 
can only speculate. His attempt to explain away his earlier 
statements by claiming that the government had pressured him to say 
his activity was unauthorized is utter nonsense to anyone who has 
read all of the debriefing memoranda, as I have. Does he contend 
that the government, at an early debriefing, pressured him to say 
he told the Iraqis the MTLs vere unauthorized? Does he contend 
that the government was pressuring him when he composed his 122- 
page statement for his lawyers, or when he sat vith Williams & 
Connolly, or when in open Court on June 2, 1992, he pleaded guilty 
to unauthorized activity? Finally, having sat for well over twenty 
days of debriefing -- with his attorney, Sheila Tyler end/or her 
investigator present -- does he contend that they sat quietly while 
the government told him what to say? 
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VIII. ALLEGATIONS LODGED BY CONGRESS AND TER PRESS 

Legislators and the press have lodged various charges 
against the DOJ and the USAO for conduct indirectly related to the 
BNL matter. My treatment of them is set forth below. Excluded 
from the discussion which follows is the subject of the handling of 
intelligence information, a subject treated at the close of this 
Report. 

A. Allegations of Improprietios 


1. mas ipie In Response To The Gonzales 
ttee Subpoena Requests 


Representative Gonzalez has alleged that Lale the 
request of the [Do] the Federal Reserve withheld hundreds of BNL- 
related documents" from the Gonzalez Committee. (Testimony of Rep. 
Gonzalez before the Gonzales Committes on the Judiciary, June 2, 
1992, at 27.) Representative Gonzalez also alleged that after his 
own Committee “was forced to subpoena the documents, the Federal 
Reserve, at the insistence of the Justice Department, redacted in 
whole or in pert over 80 of these documents." (Id.) According to 
Chairman Gonzalez, "(t)be unredacted veraions clearly shoved that 
the Justice Departaent was seeking to thwart the committes's 
investigation p to withhold information enbarrassing to tha 
administration."  (Id.) In ay review of the materials, I have 
found nothing that indicates that tha DOJ acted improperly in 
giving advice as the Federal Reserve decided whether to redact or 
withhold certain documenta before turning them over to the Gonzales 
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| committee. 

On October 3, 1990, Chairman Gonzalez requested that the 
Federal Reserve produce to his Committee documents relating to BNL. 
Two days later, Urgenson prepared a memorandum confirming his 
telephone conversation with Virgil Mattingly ("Mattingly") of the 
Federal Reserve, in which he told Mattingly that DOJ "could not 
advise him to vithhold production of the documents." Urgenson made 
it clear to Mattingly that while "the request may be unduly 
oppressive and burdensome in light of the number of documents 
sought and the short time for production [tha] decision on 
compliance should be made on advi[c]e of Federal Reserve Counsel." 
Mattingly responded that the Federal Reserve did not intand to 
produce the documents on Friday, and that he did not vant to take 
any steps that would interfere with the (DOJ) Investigation. 
Urgenson then said that any advice DOJ gave "regarding production 
would have to mada after reviev of the request and vould concern 
specific iteme." 

It appears that Urgenson and Mattingly spoke again on 
October 10, 1990. Mattingly advieed that he had propoeed providing 
the Committee vith copies of the Federal Reserve examination report 
after deleting references to the criminal investigation. Mattingly 
asked that a Fraud Section attorney reviev the report and other 
12 Chairman Gonzalez refers specifically to four redacted 


documents that. apparently demonstrate the impropriety of DOJ's 
conduct or advice. 
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documente that were covered by the Committee's request. Pursuant 
to Urgenson's request, Clark arranged to meet with Mattingly in 
order to review tha documents. 

Following Clark's reviev, on October 15, 1990, Urgenson 
wrote to Mattingly and listed tha 25 examination reports that 
contained information responsive to Gonzalez' request. The Federal 
Reserve propoeed to release redacted copies of eight of the reports 
to the Committee. Urgenson suggested that revisions be made to the 
proposed Federal Reserve redactions, and all hut one of the 
revisions involved re-insertions of material that the Federal 
Reserve had omitted.  Urgenson noted that: 

(Y)our files contain other materials 

responsive to tho October 3, 1990 request of 

the Committee. These include contemporaneous 

notes or reports prepered by Federal Reserve 

examiners who are assisting in the criminal 

investigation. While disclosure of those 
materials at this time would interfers with 

the conduct of the criminal investigation, we 

have agreed that your response to the 

Committee will clearly refer to the existence 

of such materials. If possible, we would 

appreciate receiving a copy of the text of 

your proposed response to the Committee. 

On October 23, 1990, the members of the Gonzalez 
Committee met to approve a subpoena for documents relating to the 
BNL matter to be served on, among others, the Federal Reserve Board 
of Foreigners and tha Federal Reserve Banks of Atlanta, Los 
Angeles, New York and chicago. Thet same dey, according to a 


memorandum. prepared by Clark, Mattingly spoke with Clark and 


13 The two initial sets of subpoenas were issued in November 
and December of 1990. 
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explained that the Federal Reserve had "no experience in dealing 
with Congressional subpoenas." Mattingly asked Clark "if there vas 
anyone at DOJ knowledgeable in the area with whom he could discuss 
the procedure and principles involved." 

The next day, October 24, representatives from DOJ, 
Eximbank, Department of Commerce, FBI, United States Custome 
Service, Department of Treasury, OLC, Federal Reserve and the 
Department of Agriculture met at the Office of Legislative Affairs 
regarding the aforesaid subpoenas. At the meeting Ton 
Reinhardt (OLA) circulated a document he had prepared entitled 
"Draft Procedures for Processing Documents." 

On October 25, 1990, Urgenson wrote to Reinhardt 
expressing DOJ's "principal concern" vith the draft procedures. 
Urgenson stated that "implementation [of the procedures) would 
appear to place [DOJ] squarely betveen the Committes and the 
various departments and agencies whose information is sought by 
that Committee."  Urgenson stated, in unambiguous terms: 

Our intereet in the procsedings before the 

Committee is limited solely to legitimate 

concern of whother information concerning the 

criminal investigation being conducted by the 

U.S. Attorney's Office in Atlanta -- and 

potentially harmful to the successful 

prosecution of charges arising frou that 
investigation -- will be disclosed. To this 

and, we should seek to review and make 

recommendations concerning only 


those 
materials which the requested parties believe 
contain information the disclosurs of which 


16 on October 23, 1992, the Gonzalez Committee had also met to 


approve subpoenas for Commerce, Treasury, Customs, Export-Import 
Bank, and Agriculture. 
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could affect the criminal process, leaving 

each agency to determine for itself whether to 

withhold proprietary. or deliberative 

materials. 

| The next day, October 26, Urgenson wrote to Rukstele and 
McKenzie in the USAO, requesting that they draft a memorandum to 
the various intereeted agencies discussing the types of materials 
which should be redacted. ^ In response, Rukstele offered the 
suggestion that the originals be maintained and that “material 
which might othervise rsveal information concerning conduct of the 
criminal investigation" not be disclosed, including grand jury 
material. Lastly, Rukstele recommended that 3 requests 
for explanations 8 fe should be avoided." 
| During the next several weeks, Clark, along with the 
Atlanta prosecutors, reviewed Fedoral Reserve documents to 
detaraine which documents, or portions thereof, would, it 
disclosed, adversely affect the BNL prosecution. He also suggested 
certain redactions. On November 21, 1990, McKenzie wrote to Clark 
listing reasons for redacting or withholding specific Federal 
Reserve documents, including:. witness safety, witness harasenent, 
intimidation and obetruction, discouraging witness cooperation, 
revealing trial strategy, revealing attorney work preduct, 
violating understandings of confidentiality, encouraging subjects 
to flee, protecting material. under seal pursuant to Court Order, 
and the ban on disclosure of plea negotiations. 

On February 28, 1991, the Indictment vas returned. 
Accordingly, Clark informed Urgenson that the redacted materials 
which had previously been provided to the Gonzales Committee would 

148 


491 


have to be reevaluated to determine what could be released now that 


the Indictment had been returned. Clark stated "that it would be 


- 


necessary for (McKenzie) to review the material again--on a line by 
‘line basis--and make absolutely certain that she was on strong 
ground for denying this material to the Committee." Clark followed 
this up with a letter to Brill dated March 13, 1991, in which he 
encouraged that the materials be reviewed with the objective of 
releasing as much of the information as possible to the Committee. 

On March 27, 1991, Clark confirmed the DOJ's position on 
redactions in a memorandum to Urgenson which provided as follows: 

As you know, when we asked the Federal Reserve 

to make redactions in the materials requested 

by Chairman Gonzalez, it was for the sole 

purpose of protecting the U.S. Attorney's 

investigation from premature disclosure of 

information -- not to protect anyone fron 
embarras{s)ment. Furthermore, following the 
indictment, we asked the U.S. Attorney's 

office to review all redacted raterials to 

determine to what extent more of the material 

may be released to the Congress. We have not 

-- and should not -- assert interference with 

the criminal prosecution as the basis for 

redacting any records prepared by an agency as 

a result of the normal operation of its 

programs. 

On April 9, 1991, McKenzie confirmed that certain 
previously redacted portions of the Federal Reserve documents, such 
as certain references to a previously sealed search warrant, could 
be disclosed to the Gonzalez Committee. She identified additional 
Federal Reserve documents, or portions thereof, which could now be 
released without impeding the ongoing criminal prosecution. On 
April 17, 1991, McKenzie disclosed additional portions of 
docunents. 
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On May 17, 1991, DOJ's W. Lee Rawls (OLA) wrote to 
Chairman Gonzalez stating that DOJ would now offer to his Comittee 
the opportunity to review on a confidential, no-notes basis, 
unredacted versions of certain documents that previously had been 
provided to the Committee in redacted form. 

Chairman Greenspan wrote to Chairman Gonzales on July 26, 
1991, regarding subpoenas that had been issued by the Gonzalez 
Committes on May 17, 1991. Chairman Greenspan explained that many 
of the requested documents already had been provided to the 
Gonzalez Committee in redacted form and that nearly all of the 
redacted information had been vithheld at the request of DOJ, 
because it perceived that premature disclosure of certain 
information would harm the prosecution. In light of the 
outstanding subpoenas, however, the Board of Governors transmitted 
to the Committee the unredacted copies of the documents identified 
in the subpoenas. | 

It is clear from a review of this sequence of events that 
the DOJ's recommendations to the Federal Reserve regarding the 
redaction or withholding of documents was not motivated by an 
effort to “thwart tha committee's investigation or to withhold 
information embarrassing to the administration," as Chairman 
Gonzalez had alleged. DOJ representatives were invited into tha 
process -- the subpoena, after all, was directed to the Federal 
Reserve -- to protect the integrity of an ongoing, very high 
profile prosecution. As Urgenson asserted, the DOJ was concerned 
"only [vith] these materials. . .the disclosure of which could 
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affect the criminal process. . .." 

Early on, Urgenson clearly indicated that the Federal 
Reserve would have to notify the Gonzalez Committee that certain 
documents were being withheld to protect the prosecution efforta. 
The efforts of the DOJ in this regard are perhaps best illustrated 
by Clark's statement that the USAO would have to reevaluate all the 
documents folloving the Indictment "on a line by line besis [to] 
make absolutely certain that [there is) strong grounds for denying 
this material to the Committee." | 

. Clark also expressly stated in an inter-office memorandum 
that "ve asked the Federal Reserve to make redactions . . . for the 
sole purpose of protecting the U.S. Attorney's inveetigation from 
premature disclosure of information, not to protect anyone from 
embarras[s]ment." The approach of the DOJ is also evidenced by the 
review process, which vas repeated at various stages, and which 
culminated in Chairman Greenspan's release of all previously 
redacted documents. | 

Notwithetanding the foregoing, it should be noted that on 
October 2, 1990, over one month before any of the document 
subpoenas were issued, Reinhardt wrote to Maloney and Richard to 
update them on Chairman Gonzalez' requests for the production of 
documents and witnesses in a hearing before his Committee." The 


"75 che requests were directed at several agencies, including 
the Comptroller of the Currency, the Federal Reserve Board, the 
Federal Deposit Insurance Corporation, and the agricultural 
Commodity Credit Corporation. | 
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memorandum notes that: 

My fears of Gonzalez trying to put this 

together while keeping us in the dark, seem to 

be materializing. If you want me to get an 

Administration position on no information on 

BNL, then I have to get moving on it. We can 

do it either by calling together the players 

and trying to reach agreement amongst 

ourselves, or kicking it up to OMB and then 

give instructions to the other agencies 

involved. Although it is a pain in the neck 

to do, my choice is to bring in the agencies 

and reach an agreement with them. 
Rawls and Attorney Paul Colborn received copies of the memorandum. 

Thereafter, on October 4, 1990, Maloney informed Mueller 
that "Director Sessions is to attempt to see Gonzalez either this 
afternoon or tomorrow morning. Failing to persuade Gonzalez will 
necessitate a call on handling of the subpoena requests." (E-Mail 
from Maloney to Mueller, dated October 4, 1990.) The person to be 
called is not identified. In addition, the message further notes 
that "if subpoenas are issued, this case may provide the vshicle to 
litigate executive privilege issues in the context of a request for 
info concerning an ongoing criminal investigation by Congress." 

The concerns of the DOJ attornsys and the USAO reflect 
their need to protect the ongoing criminal prosecution, those 
concerns are val id. To the extent their comments indicate that 
they vere apprehensive about the political ramifications of the 
subpoenas, I have found no evidence that they acted on those 
apprehensions or on any othor improper besis in responding to the 
subpoenas. Moreover, the Federal Reserve, vhich the DOJ advised, 
ultimately fully complied vith the subpoenas. 

Accordingly, there is no basis for further investigation 
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into this matter. I find clear and convincing evidence that the 
above-discussed acts were undertaken by the DOJ to protect the 
ongoing BNL investigation and prosecution, not to block 
Representative Gonzalez's investigation. The DOJ and the USAO vere 
obligated by legal constrainta to review the Federal Reserve 
documents and withhold ak redact those vhich vould jeopardize the 
investigation or expose Grand Jury material. It cannot be true, es 
some have implicitly suggested, that the DOJ and the USAO vere. 
subject to criminal culpability unless they made a full and 
complete disclosure to the Gonzalez Committee at the risk of 
violating their obligation under other laws. | 

2. Interference With Italian Investigation 

The Italian Parliamentary Committee issued a preliminary 
"Final Report" concerning its investigation into the BNL matter in 
the early part of 1992.'5 That Preliminary Report, at pege 20, 
alleged thet the Italian Committee vas prevented from intervieving 
Drogoul and others "especially because of the continuously hostile 
position on such contacts taken by the United Statee Attorney in 
Atlanta in conformity with Justice Department policy. Some 
have charged that this position was part of a broader "coverup." 

A review of the material made available to me does not 
suggest thet either the USAO or the DOJ interfered with the Italian 
Committee's investigation, let alone that a cover up existed. To 
'"6 The exact date of this Preliminary Report is not reflected 
on the document. 


117? These commente did not appear in the Final Report issued on 
April 22, 1992. (See Ex. 20.) 
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the contrary, attorneys for both the USAO and the DOJ made 
themselves available to representatives from the Italian Committee 
on several occasions. 

For example, on September 21, 1990, Daniel Lippman (OIA), 
Rex Young (OIA), Urgenson, McKenzie, — and Wade set with 
representatives from the Italian Committee to discuss the BNL 
matter. On October 3, 1990, another meeting was held between DOJ 
attorneys and Italian representatives. A third meeting with 
reprenentatives from the Italian delegation took place on January 
3, 1991.  USAO and DOJ representatives attended the January 3 
meeting, as well as McKenzie and Wade. Also present was Robert 
Kennedy, Senior Examiner of the Federal Reserve Bank of Atlanta. 
Two other meetings with DOJ representatives and Italian Committee 
representatives took place on March 19, 1991, and July 19, 
1991. 

It appears that the comments of the Italian Committee in 
its Report stem from its difficulty in arranging voluntary 
interviews with witnesses in the United Statee. Contrary to the 
Italian Committee's perception, hovever, neither the USAO nor the 
DOJ prevented anyone from speaking vith the Italian Committee, 
notwithetanding concerns that the interviews could adversely impact 
upon the USAO's prosecution. The relevant documents accurately 


18 other meetings were held with the Italian prosecutors. For 
example, in mid-March of 1990, the USAO's McKenzie and Alexander 
and members of the USAO's inveetigative team met vith Montaldi, 
the Assistant Prosecutor of the Italian Republic. On April 8, 
1991, Brill and McKenzie wrote to Montaldi explaining the Fed. R. 
Crim. P. 6(e) prohibition on the release of either Grand Jury 
documents or testimony. 
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reflect the positions of the DOJ and the USAO. 

On May 29, 1991, DOJ's Drew Arena (OIA) sent a Bemorandum 
to Clark of the Fraud Section concerning proposed voluntary 
interviews of witnesses by Zanelli, Counsel to the Italian 
Committee. Through the Italian Consulate in New York, Zanelli had 
invited a number of witnesses to speak informally with him and 
other representatives from the Committee. Attached to Arena's 
memorandum vas a three-pege list of intervievs scheduled for the 
weeks of June 3, and June 10, 1991. In another memorandum written 
on May 29, Arena notified Richard, also of DOJ's Fraud Section, of 
the proposed voluntary interviews scheduled by Zanelli, stating . 
that Zanelli was. uncertain which witnesses have agreed to be 
interviewed. 

The next day, May 30, 1991, McKenzie wrote to Laura J. 
Barsella (OIA) stating that Zanelli's proposed interviews could 
adversely impact the USAO's prosecution of the BNL metter. Ina 
telephone conversation with Barsella that same day, McKenzie stated 
that she objected to Zanelli's proposed interviews because she vas 
concerned about an "Ollie North problem," whereby BNL targets could 
later claim that the Italian Committee had given them immunity from 
prosecution. McKenzie also stated that she had no.objection to 
Zanelli interviewing present BNL employses since they are, in 
effect, employeas of the Italian Government. (Memorandum from 
Barsella to File, dated May 30, 1991.) 

When McKenzie and Clark spoke about the intervievs, it 
was agreed that Zanelli should be provided vith a letter to be 
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given to the proposed witnesses that would make it clear that the 
Italian Committee could not confer immunity. (Id.) This procedure 
was confirmed in a May 30, 1991, memorandum fron Urgenson to Arena. 
In his memorandum, Urgenson suggested that Zanelli be furnished 
with a letter to be given to each of the vitnesses stating that DOJ 
had received notice of the requested interviews, that it 
understands the interviews to be voluntary, that no immunity is to 
be conferred upon the witness. under Italian law, that no immunity 
from United Status prosecution should be implied, and that, if 
compelled by Court order, the United States prosecutors would 
produce memoranda of the interviews. 

On. May 31, 1991, DOJ's Maloney wrote to Zanelli 
expressing DOJ's concerns that the interviews would adversely 
impact the USAO's prosecution. Maloney requested that Zanelli 
delay the interviews until the USAO's prosecution vas completed. 
Maloney, however, went on to state that if Zanelli did proceed with 
the interviews, Zanelli should clearly inform each witness that the 
Italian investigation is unrelated to the USAO prosecution and that 
their cooperation with the Italian investigation should not be 
considered as any type of immunity from prosecution. Maloney also 
asked for copiee of any promises made to vitnesses by the Italian 
Committee. | 

On May 31, the day Maloney's letter vas sent to Zanelli, 
Zanelli called Barsella and stated thet by conducting voluntary 
interviews he vas only doing vhat he could to conduct his 
investigation. He also stated thet while he was willing to hear 
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McKenzie's concerns, he must talk to witnesses who were willing to 
talk to him. Zanelli added that if certain witnesses did not want 
to speak with hin, he would have to "take the next step, which may 
involve asking for help under treaties and statutes." 

On June 2, 1991, Barsella and Zanelli spoke by telephone 
once again. The purpose of the call, according to a memorandum 
prepared by Barsella, was to make DOJ's position on the intervievs 
"known" to Zanelli.  Barsella explained that, under the United 
States systen, intervievs of vitnesses are usually limited because 
"when witnesses are interviewed it is often the case that the 
defendant and his attorney (will have] access to the reports of the 
interviews. The more times someone is interviewed, the more 
reports are generated, and the more material the defense may have 
to work with." Barsalla noted that it vas for this reason that DOJ 
had requested the U.S. Congressional committees to postpone their 
interviews. Barsella also raised the immunity concerns for 
Zanelli, specifically referencing the North deoision as "another 
reason ve have asked Congress to postpone its interviews of . .. 
witnesses of potential defendants." 

E Having said all this, Barsella asked Zanelli to poetpone 
his interviews. Barsella made it clear, however, that if Zanelli 
"felt he must proceed with voluntary interviews of witnesses there 
was very little ve could do . . . [although] ve are not in a 
position to assist him in his interviews." Barsella then went on 
to make the same three requests made by Maloney in his letter of 
May 31 in the event Zanelli elected to go forward with the 
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interviews: (1) make it clear to each witness that the Italian 
investigation is not related to the U.S. prosecution; (2) make it 
clear to each witness that cooperation with the Italian 
investigation cannot be construed as giving the witness any type of 
immunity from prosecution; and (3) provide DOJ with copies of any 
pronise nade by the Italians to any witness. 

Zanelli told Barsella that "he had no problem at all in 
abiding by" the first two requests. Zanelli raised concerns, 
however, with protecting plea bargains entered into under the 
Italian law. | 

On June 3, 1991, Barsella and Zanelli spoke once again by 
telephone. In her memorandum of that conversation, Barsella notes 
that Zanelli indicated that while "most of the Italian witnesses 
(BNL employees and other people in the Italian Banking community] 
said that they would probably come to be interviewed . . . most 
American witnesses have indicated that they probably won't come." 

During a subsequent conversation between Barsella and 
Ettore Laurenzano (a colleague of Zanelli's), it vas confirmed that 
the Italian Committee had informed all witnesses, who had thus far 
been interviewed, that the Italian Committea investigation vas not 
in any way related to the U.S. prosecution and that their 
cooperation with the Italian Committee cannot be construed as 
immunity for the witnesses. This was all confirmed in a June 5, 
1991, letter from Zanelli to Maloney. 

On June 7, 1991, Clark sent a memo to Urgenson noting 
that "interviews are being conducted in New York by Professor 
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Zanelli" and that Barsella "has not heard of any further 
difficulties or problems with the interviews." 

According to a memorandum prepared by Barsella, Zanelli 
and Barsella, during the July 19, 1991, meeting at DOJ, again 
discussed the interview situation. Zanelli stated that some 
members of the Italian Parliement vould blame the United States 
Government for the failure of some vitnesses to voluntarily come 
forth for interviews.  Zanelli also reiterated what he had told 
Barsella on May 31 that he may resort to a forsal treaty request to 
gain access to the vitneeses. After some disoussion vith Barsalla, 
Zanelli said that he understood that his preliminary investigation 
may not qualify for assistance under the treaty, but that he felt 
obliged to make the request in any event. 

On July 25, 1991, apparently having been prompted by a 
letter from Zanelli suggesting otherwise, McKenzie informed Arena 
that she had "told all witnesses and/or their lawyers that they 
were free to talk with whomever they want and they are free not to 
talk, if they don't want to." 

On August 2, 1992, Maloney wrote to Zanelli stating, in 
part, that Barsella had informed him (Maloney) of Zanelli's 
"disappointment that certain potential witnesses in the BNL matter 
did not accept (Zanelli's) invitation" to be interviewed. Maloney 
"assured" Zanelli "that any decisions by these witnesses not to be 
interviewed were their own." Maloney want on to state that the 
"Justioe Department cannot instruct any witness to speak, or not to 
speak with a third party. Thet is a deoision that witnesses must 
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make on their own, with the advice of their attorneys." Maloney 
invited Zanelli to contact McKenzie to get a listing of attorneys 
representing witnesses "to discuss (with them) the possibility of 
questioning" their clients. Maloney also noted that he understood 
that Zanelli contemplated filing a trsaty request to seek 
assistance in compelling the appearance of vitnesses at intervievs. 
Maloney stated that "(ijn all likelihood, a request from your 
investigative commission could not be entertained under the 
treaty." Maloney also reminded Zanelli that DOJ "remains willing 
to assist your investigation to the extent such assistance is 
authorized by United States lav." 

On August 23, 1991, Zanelli wrote to Maloney 
acknowledging his August 2 letter and stating that he (Zanelli) had 
a list of attorneys and their clients whom the Italian Committee 
might be interested in contacting. Zanelli informed Maloney that 
he would "check the list" with McKenzie. Zanelli also confirmed 
"the understanding that any potential witness would be clearly 
advised of the nature of our investigation as unrelated to the 
activities of (DOJ) and not conducive to any sort of consideration 
of immunity." | 

During the next few. monthe, McKenzie and Zanelli 
corresponded and McKenzie supplied Zanelli information concerning 
certain documents. Ina letter dated December 18, 1991, McKenzie 
offered to discuss any concern Zanelli mey have with respect to 
access to documente. 


In response to a treaty request, certain metsrials vere 
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sent to the Italian Committee on February 13, 1992, under cover of 
letter from Barsella. Grand Jury material was not sent, and 
Barsella stated that to the extent Grand Jury material is disclosed 
during the trial "it will then become accessible." Subsequently, 
Clark and Maloney exchanged E-Mail, commenting that the preliminary 
Italian Senate Report vas "off base" in its allegations that United 
States prosecutors interfered with the Italian investigation. 

Finally, on March 4, 1992, Arena wrote to Egrego Dott 
Palmieri returning the treaty request, noting that “the Mutual 
Legal Assistance Treaty in Force between our two countries vas 
never intended to be used on behalf of, and we will: not grant 
assistance under the treaty for use by, legislative bodies." Arena 
further stated: 


Although the Department of Justioe has no 
obligation under the treaty to render 
assistance to the parliamentary commission, 
members of the Department have met with the 
special counsel for the commission, Professor 
Enrico Zanelli, on a number of occasions over 
the last year, including a meeting in October 
attended by Deputy Assistant Attorney General 
Paul Maloney, Professor Zanelli, and several 
senators who are members of the Parliementary 
Commission. All members of the Department 
have continuously expressed to the commission 
their willingness to assist the comniesion's 
work in whatever way they can without 
jeopardizing the criminal case that is 
currently pending in Atlanta.  Indsed, over 
the last year, Prof. Zanelli has regularly 
asked tha prosecutor in Atlanta for assistance 
renra documenta and transactions that have 

examined in pon course of the Atlanta 
arest gaClo. every occasion, tha 
prosecutor 3 to provide Prof. Zanelli 
with the requested information within the 
constraints of our laws, such as the lav thet 
Seg ORIENT ADU COLUMNS 
ury. 
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Based upon this background, there is no reasonable basis 
to conclude that either DOJ or the USAO interfered with the 
Italians' access to witnesses or documents. While concern was 
expressed with the interviews Zanelli vas proposing, DOJ 
representatives repeatedly made it clear that they could not stop 
Zanelli from proceeding. The DOJ requested certain procedures to 
protect the USAO's prosecution, which Zanelli, for the most part, 
agreed to. In addition, the names of the attorneys representing 
defendants and vitnesses vere offered to Zanelli so that he could 
contact them to try to arrange intervievs. Lastly, even though the 
Italian trsaty request vas ultimately rejected as vithout basis, 
documents vere still provided to the Italian Committee. 

I conclude that thera are no reasonable grounds to 
conduct a further investigation in this netter. The USAO 
cooperated vith the Italiane beyond what was required of them. 
There is no suggestion of criminal activity in this behavior. 

3. Thé Alleged poy shredding Incident 

On November 6, 1992, I received a letter, via facsinile, 
from Bobby Lee Cook, former counsel for Drogoul, informing me of a 
possible incident of BNL document shredding at the "Security 
Division" of DOJ. Cook had received a telephone call from Robert 
Fricker ("Fricker") of the ABA Journal. Apparently Fricker heard 
from a fellov journalist, who allegedly had been contacted by a DOJ 
employee, that individuals in the “Security Division" were 
shredding BNL documents. 

In response to this informetion I immediately asked the 
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FBI to interview Fricker. That same day, November 6, an FBI agent 
located Fricker in the passenger lobby of the San Antonio 
International Airport during a layover on his flight from Chicago 
to Monterrey, Mexico. At that time, Fricker agreed to be 
interviewed there. Although he refused to identify his source, 
Fricker explained that on a scale of one to ten, the veracity of 
his source of information was a "five." Fricker has still been 
unable to further verify this inforsation, as of the most recent 
FBI contact vith him. Additional FBI investigation into the metter 
has indicated that there vas no truth to this report. 

In light of the foregoing I ses no need to further 
investigate this issue. I have returned the FBI's memorandum of 
interviews and other documentation. 

B. Allegatiens ef Improprieties 


1. Alleged Department Of Commerce Improprieties 

On October 30, 1992, I roceived a lettsr from Senator 
Donald W. Riegle, Jr., Chairman, United Statee Senate Committee on 
Banking, Housing, and Urban Affairs, requesting that I recommend 
the appointment of a "statutory Independent Counsel to investigate 
and prosecute possible violations of lav," by the Department of 
Commerce and its Under Secretary for Export Administration, Dennis 
Kloske. (Letter from Sen. Riegle to Frederick B. Lacey, dated 
October 30, 1992.) These allegations concern the alleged 
alteration of copies of export license documents provided to the 
Commerce, Consumer and Monetary Affairs Subcommittee of the House 
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Committee on Government Operations (the "Barnard Subcommittee") in 
response to an October 1990 request by Representative Doug Barnard, 
Jr., Chairman, for information on the licensing of exports of dual 
use goods to Iraq. 

In responding to Representative Barnard, persons in the 
Commerce Department under the direction of Kloske obtained a 
computer printout from the Commerce Department's database system. 
The printout contained entries for export licenses which described 
the products involved as "military vehicles" or "vehicles designed 
for military use." Before the printout vas sent to the Barnard 
Subcommittee, Kloske ordered the description of the trucks to be 
altered, deleting the vord "military" from the description and 
changing the entries to read "commercial utility cargo trucks," 
"commercial utility cargo vehicles" or "vehicles." | 

As a result of the Barnard Subcommittee investigation 
into these alterations, and the surrounding publicity, the Commerce 
Department's General Counsel requested that the Commerce 
Department's Inspector General review the matter. On June 4, 1991, 
the Inspector General issued his report, stating that informetion 
on 68 export licenses had been altered. The report noted that, in 
several instances, the alterations were “unjustified and 
misleading." (Commerce Inspector General's Report, dsted June 4, 
1991.) 

On June 25, 1992, Kloske submitted a vritten statement to 
the House Judiciery Committee in which he stated that he changed 
the description of tha trucke "to provide Congress with a more 
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accurate description of the vehicles and to make clear that the 
Department of Commerce was not exceeding its jurisdiction by 
licensing the export of combat vehicles." (899 Report of the 
Attorney General to the House Committee on the Judiciary, dated 
August 10, 1992, at 28.) Numerous witnesses, however, have 
questioned Kloske's alteration of the truck descriptions.  (Id.) 

The FBI has delivered to me the various reports of 
witness interviews and I have examined the file in this matter. 
While there are some inconsistencies in the vitnesses' statements, 
they generally support Kloske's version of events and his stated 
reasons for changing the descriptions. 

However, additional material from Senator Riegle has cone 
to my attention which, in my opinion, warrante further 
investigation into this matter. In his November 25, 1992, letter 
to me, Senstor Riegle states: 

16 montha have now passed since the Justice 

Department began to review a forsal request by 

House Subcommittee Chairman Barnard to pursue 

apparent criminal activity regarding the 

Commerce Department's export liconsing 

practices regarding Iraq. 

As mentioned in my previous letter, oertain 

export licenses of senaitive materials to Iraq 

were later altsred by the Commerce Department 

and then formally submitted to Congress in a 

falsified form. 

The Inspector General at the Commerce 

ro gei has alrsady determined that certain 

document alterations were 
unjustified. With these facts nov known it 

seens to me that at least three specific 


criminal statutee appear to have been | 
violated. 
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After discussing the background of Kloske's changes to 
the truck description, Senator Riegle next refers to another 


document formally submitted to Congress by the Commerce Department 
"in a falsified form." 


I have enclosed one such document alteration 
so it is clear what took place. In this 
instance, Commerce Department officials 
deleted the words: "According to our 
information the end-user is involved in 
military matters." This deliberate and 
willful deletion concealed from the Congress 
the fact this shipment was made to a military 
end-user in Iraq. 


(Id.) 
The document referred to in the foregoing quotation deals 


with a shipment of equipment from the Hewlett-Packard Company to. 
the Salam Al Din Establishment. The original version of the 
document provides: 

ECCM-1531-FREQ.SYNTHESIZERS & EQUIP. 

CONTAINING (SPECIF.) ENDUSE: ACCORDING TO OUR 

INFORMATION THE END-USER IS INVOLVED IN 

MILITARY MATTERS.  ENDUSE INFORMATION: THE 

ORDERED PRODUCTS WILL BE USED IN CALIBRATING, 

ADJUSTING AND TESTING ON A SURVEILLANCE RADAR 

SUPPLIED BY THOMSON. 
In the version submitted to Congress, the Commerce Department 
deleted the words "according to our information the end-use is 
involved in military matters," so that the document appeared as 
follows: | i 


ECCM-1531-PREQ.SYNTHESIZERS & EQUIP. 
CONTAINING  (SPECIP.) ENDUSE: THE ORDERED 
PRODUCTS WILL BE USED IN . CALIBRATING, 
ADJUSTING AND TESTING ON A SURVEILLANCE RADAR 
SUPPLIED BY THOMSON. - 


Senator Riegle also enclosed a copy of a memorandum fron 
Iain S. Baird to John Young (cc: Robert Kugelman and Jack Floyd), 
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dated March 22, 1991. The memorandum notes: 

During the recent "crash" project in producing 

a "sanitized" copy of the Iraqi license 

printouts, a member of your staff was 

instrumental in assisting OEL in completing 

this task: . . .. [He] worked long after the 

end of his work day to assist my staff in 

producing the necessary information. . .. 

(His] efforts made it possible for us to meet 

the time frame requested by Under Secretary 

Kloske e e ee 

Upon receipt of Senator Riegle's November 25 letter, I 
immediately requested interviews or reinterviews of Baird, Young, 
Kugelman and Floyd. Although Kloske is no longer with the 
Department of Commerce, I asked the FBI to reinterviev hin 
regarding the alteration to the Hewlett-Packard export license. 
On December 3 and 4, 1992, the FBI reinterviewed Baird and Young 
and interviewed Floyd and Kingham Khamvongsa, a Department of 
Commerce computer specialist. The FBI has attempted, on numerous 
occasions, to contact Kloske but has been unable to do so. A final 
unsuccessful attempt was made on December 7, 1992. 

I have reviewed the FBI's records of these interviews and 
note that Baird and Floyd explain that the Department of Commerce's 
Export Regulations, covering proprietary business information, 
prohibit the release of exporter and consignee identifications. 
Whether the removal of the phrase "according to our information the 
end-user is involved in military matters" is an appropriate 
deletion is an issue which must be resolved. 

Since it is nov clear that Kloske's alteration vas not 
the only alteration in the printout before it went to tha Barnard 
Subcommittee, and in light of the Baird memorandum, I cannot say, 
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on this information, that I have clear and convincing evidence that 
no improper motive existed. I believe that further investigation 
into this matter is necessary. | 

2. Alleged Shredding Of ANL-Related Documents At USDA 

Following my appointment as Independent Counsel, I 
learned of allegations that documents relating to the involvement 
of the USDA in the CCC guaranteed loan program to Iraq were being 
shredded by USDA employees. I immediately called the FBI and 
earned that Director Sessions already had agents inveetigating tha 
matter. I have reviewed the reports of the FBI's inveetigation, 
and it appears that the documents which were shredded were 
unrelated to the BNL investigation; indeed, there does not appear 
to be any violation of federal lav. 

This matter is accurately summarized in a November 28, 
1992 memorandum prepared by the FBI Special Agent who conducted the 
investigation. I vill drav from that memorandum in the following 
section. | | 

On October 27, 1992, tha Inspector General's Office and 
Secretary of Agriculture of tha USDA vas notified of three separate 
inquiries from Congressional committees into the alleged 
destruction of documents by Dr. Sarita Schotta, Deputy 
Administrator, Agricultural Stabilization and Conservation Service 
(the "Conservation Service"), and her staff. 

From October 27 to 29, 1992, Special Agents of the 
Inspector General conducted interviews of USDA employees to 
determine the validity of these allegations. These interviews 
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showed that no USDA employee had shredded, removed or destroyed 
documents relating to USDA's involvement in the BNL matter. The 
only. documents shredded were Dr. Schotta's draft responses to a 
-September 1992 Audit Report prepared by the Inspector General on 
the Conservation Service. Drafts of Dr. Schotta's response to the 
Audit Report were circulated for review to personnel within the 
Conservation Service and other departments within the USDA. When 
a subsequent draft was distributed, the earlier draft was retrieved 
and shredded as a means of document control. Dr. Schotta explained 
that the shredding of the earlier drafts followed normal procedures 
for her office. Since June 1992, a shredder had been maintained 
within Dr. Schotta's office space. | | 
A portion of the Inspector General's Audit Report was 
critical of certain procurement practices of the Conservation 
Service, specifically the hiring of a firm to process complex 
claime from American banks that had made guaranteed loans to Iraq 
through the CCC program. The audit report indicated that the 
Conservation Service should have allowed competitive bidding on the 
contract to process the claime rather than hiring the firm on a 
monthly purchase order basis. 
| Dr. Schotta's response to the Audit Report included a 
portion defanding the hiring of the firm on a purchase order basis 
as a means of preventing interest penalties on the banka claims. 
Dr. Schotta's response indicated that placing the contraot to 
handle tha claims under competitive bidding would have caused a 
delay, resulting in the imposition of penalties and intsrest that 
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could have amounted to millions of dollars. The only portion of 

Dr. Schotta's response that had anything to do vith the BNL matter 
was the hiring of this firm. Other portions of the report 
‘concerned unrelated issues such as travel, training, personnel, and 
other procurement matters. É | 

The USDA Inspector General investigated not only the 
allegations concerning the shredding of matorial by Dr. Schotta and 
her staff, but also allegations thet shredding had gone on in other 
units or offices of the USDA. The Inspector General found thet the 
allegations were unfounded and determined, following a physical 
review of all of the Iraqi documents, thet all these documents vere 
accounted for. 

The Inspector General's review of Dr. Schotta's earlier 
draft responses to the Audit Report (the earlier drafts bad been 
retained by the Inspector General), also revealed that the changes 
thet Dr. Schotta made vere grammatical, and/or stylistic in nature, 
and not factual or substantive. | 

In addition, it was learned that John A. Stevenson, 
Associats Administrator at the Conservation Service, upon hearing 
of the shredding allegations, confiscated not only the shredder 
from Dr. Schotta's office, but shredders from other unite and 
offioes in the USDA. In addition, Stevenson confiscated six small 
garbage bags containing the materials shredded by Dr. Schotta end 
her staff. | 

The FBI also interviewed Dr. Schotta's husband, Charlee 
Schotte, Deputy Assistant Secretary, Department of the Treasury, 
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who stated that he had no knovledge of the incident. I have 
returned to the PBI its memorandum in this matter. 
1. The Alleged Connection Between pa, And Bank Of 
Credit And Commerce International ("BCCI") & 


During the course of the FBI/DOJ Task Force investigation 
concerning BCCI, periodic media allegations appeared linking BCCI 
with  BNL. I have determined that there was a  BNL-BCCI 
correspondent banking relationship. This relationship appeared to 
have been consistent with the correspondent relationshipe both 
banks maintained vith numerous other banks. I have also determined 
that the investigation to date has developed no evidence 
identifying criminal activities based on the ralationsbip between 
the two banks. | 

2. Xissinger Associates 

Representative Gonzalez end some of the media have 
suggested that Henry Kissinger ("Kissinger"), his consulting firn, 
Kissinger Asscciates, Inc. ("Kissinger Associates"), and two formar 
Kissinger Associates directors, Lawrence S. | Eagleburger 
("Eagleburger") and Brent Scowcroft ("Scowcroft") combined their 
public poste and private positions to "coverup" the BNL scandal. 

‘Kissinger served as President Nixon's National Security 
Advisor and subsequently as his Secretary of State. In 1989, 
Kissinger was appointed as a member of the President's Foreign 
Intelligence Advisory Board. Kissinger Associates vas founded in 
1982 and analyzes international political, economic and social 
. trends to belp clients sake business decisions about operations in 
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foreign countries. Before joining President Bush's administration 
as National Security Advisor and head of the NSC in January 1989, 
Scowcroft served as Vice President of Kissinger Associates and 
headed its Washington, D.C. office. Prior to assuming his position 
as Deputy Secretary of Stete in 1989, Eagleburger, like Scowcroft, 
worked for Kissinger Associates, and served as its President. 
During their employment with Kissinger Associatas, BNL vas a client 
of that consulting firm. E ME : 

It is clear that, while at Kissinger Associates, 
Scowcroft end Eagleburger came into contact with BNL management. 
I have seen nothing, however, to suggest that they knew of BNL- 
Atlanta's wrongful loans to Iraq or influenced the prosecution of 
this matter. 

3. The Appointment And Recusal Of Joseph D. Whitley 

The fact that Joseph D. Whitley was appointed United 
States Attorney for the Northern District of Georgia has been 
criticized because his former lav firm had, at one time, 
represented Matrix-Churchill. In fact, Mr. Whitley became Acting 
United States Attorney on June 1, 1990, and verbally recused 
himself from the BNL case the same day. A week later his recusal 
was confirmed by a vritten memorandum. , Thereafter, Mr. Whitley vas 
confirmed by the United States Senate and appointed by the 
President on August 4 and August 7, 1990, respectively. He took 
the oath of office on September 1, 1990. Thus, all the facts that 
critics point to were available at the time the United States 
Senate confirmed him. Presumably, the background investigation and 
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Senate confirmation process would have aired any malfeasance had 
Mr. Whitley engaged in any impropriety or participated in a "cover 
up." I see no passai to pursue these allegations further. 
IX. THE UNCLASSIFIED BNL CABLE STORY | 

In Part 11 of my Report, I deal with the allegations that 
intelligence information was withheld from, or misrepresented to, 
Judge Shoob or the USAO in the BNL matter. My analysis requires a 
detailed discussion of many classified materials. Thus, I have 
designated Part II as "Top Secret - Codeword” for present purposes 
to avoid any inadvertent unlawful disclosure.'* What follows is 
an unclassified summary of Part II. 

A. DOJ Requests for Intelligence Information - 1990 

The USAO first asked for assistance in collecting certain 
information in December 1989, when McKenzie wrote to Molly Worlow 
of the DOJ's Office of International Affairs. Initially, there vas 
confusion about whether the attorneys at DOJ or those at the USAO 
were to be responsible for making these requests. By July 1990, 
however, the DOJ had agreed to assume responsibility for requesting 
and gathering intelligence information sought by the USAO, or at 
least so the latter understood. | 

In August, end again in October 1992, Theodore Greenberg 
at DOJ sent requeste to all the U.S. intelligence agencies. Based 
on his prior experience, Greenberg deliberately framed very broad 


19 I have requested of Attorney General Barr that the usual 
arrangements be made for review by intelligence review persons of 
Part II of my Report in order to classify each page more 
specifically. 
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raquests to ensure that DOJ obteined, among other things, any 
intelligence information on the subjects of whether BNL-Rome had 
contemporaneous knowledge of BNL-Atlanta's unauthorized loans to 
Iraq, and whether the U.S. intelligence agencies themselves had 
contemporaneous knowledge of, or involvement in, those unauthorized 
loans. He stated that the Dos was primsrily interested in 
receiving this information to ascertain whether Drogoul might have 
a "greymail" defense -- that the United States government had 
andorsed his misconduct -- since Greenberg believed the subject of 
whether "BNL-Rome knew" vas being addreseed in depth on other 
fronts, as discuseed previously in this Report. o 

From October through December 1990, the intelligence 
agencies preduced substantial amounts of materials in response to 
these requests, including 10 cables or "reports"? that contained 
information suggesting that "BNL-Rome knev." I have seen some 
evidence that Greenberg and Peter Clark at DOJ reviewed some, if 
not all, of the intelligence materials when they were first 
produced, including a few of the reports on the subject of whether 
"BNL-Rome knew." However, there is no writtan record of who, in 
fact, reviewed these materials, precisely what vas found, what vas 
done to analyze and follow up on the information, or what 
conclusions were ultimetely drawn. The two persons who appear to 
have Sean involved (Clark and Greenberg) have only hazy 
recollections on these subjects. l 


n Intelligence Community commonly refars to its cables, 
which ars typically one or two-page messages, as "reports." 
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Clark stated that he believed the intelligence 
information was not particularly probative and that it created no 
leads that had not already been explored. Clark also stated that 
he conveyed his views to the USAO, and that he suggested that the 
USAO should review this EE The USAO learned, based on 
their communications with Clark, that there was no intelligence 
information of value to the case. Classified documents were 
reviewed by USDA's Arthur Wade in December 1990 or January 1991, 
and again by Wade and U.S. Customs Agent Richard Horton on 
September 13, 1991. McKenzie and Chartash reviewed all the cables 
with Wade in Washington on April 30, 1992. 

What is clear is that the decision to treat BNL-Rome as 
a "victim" of BNL-Atlanta's "off-book" loans in the Indictment 
returned in February 1991 was the result of direct evidence 
gathered by the DOJ, USAO, and its Task Force during the 
investigation and Grand Jury process. In my opinion, the decision 
was not influenced by the reports gathered from the intelligence 
agencies, except to the extent that the DOJ and the USAO viewed the 
absence of contradictory information in the reports as tending to 
confirm the USAO's theory that BNL-Rome "had not known." 


B. Dissemination Of The Intelligence Information By The 
ROJ And The FBI -- 1989 Through 12991. 1 1 — 


It is important to note that the Dos end the FBI were 
receiving some of this intelligence information through normal 
dissemination channels as early as 1989. The DOJ received one 
report in April 1990 discussing whether "BNL-Rome knew," and FBI 
headquarters received four intelligence reports on this subject 
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(two in October 1989, and ona each in January 1990, and April 
1990). Three of these reports were routed to the Task Force in 
Atlanta. Although in my view the system for disseminating these 
reports is inadequate, particularly at DOJ, I have seen no 
indication thet dissemination channels vere deliberately blocked to 
prevent the DOJ or the USAO from revieving any intelligence 
information. 
C. Ryents In September 1992 

On September 1, 1992, Ellen Meltzer at DOJ drafted 
letters to certain U.S. intelligence agencies asking again for 
information about whether "BNL-Rome knew," and whether tha agenciee 
had any contemporaneous involvement in or knevledge of BNL- 
Atlanta's activitiee. In particular, Question 8 in these letters 
asked vhether tha Intelligence Community had "any information" that 
BNL-Rome vas "avare" of BNL-Atlanta's "illegal activities." 
Mueller at DOJ stated that he vanted to follow up "every lead" on 
this issue before Drogoul's sentencing hearing which had been set 
to begin on September 14. 

The intelligence agencies responded by letter several 
deys later. The CIA's declassified response to Question 8 stated 
only thet the agency had "publicly available information" that BNL- 
Rome knew, but contained no reference to any private source 
information. Meltzer questioned this response in a conversation 
vith Urgenson on September 4, and then asked Brinkac at DOJ to 
follow this up vith the CIA. It is unclear whether this was ever 
done. There is no record indicating that anyone checked this 
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response against the information already in the DOJ's files. 

Nonetheless, Meltzer and the USAO relied on the CIA's 
l negative statement in preparing the Sentencing Memorandum for the 
Court on September 11. That Memorandum stated that "no credible 
evidence" existed to support the suggestion that BNL-Rome and U.S. 
intelligence agencies knew of Drogoul's unauthorized loan activity. 

The accuracy of the CIA's response to Question 8 was 
called into question on September 14, tha day the Drogoul 
sentencing hearing began. Representative Gonzalez issued a press 
release stating that he had a classified CIA Summary that expressly 
stated that BNL-Rome was “witting" (or aware) of BNL-Atlanta's 
"activities. ="! Representative Gonzalez  intarpreted this 
information in the CIA Summary to be "in direct conflict with the 
Justice Department's prosecutorial theory vhich fingers BNL-Atlanta 
as a rogue operation, operating independently of BNL's Rome 
headquarters." At the seme time that the press release vas issued, 
Drogoul's lawyer was arguing in the sentencing hearing that U.S. 
intelligence agencies had known all along of BNL-Atlanta's 
activities, and supported them. 

The USAO attorneys (and DOJ as vell) ware surprised by 
Representative Gonzalez' press release, because they had never seen 
the Summary provided by the CIA to Congress in October 1991, end 
did not think there vas any other intelligence information that 


7! Representative Gonzalez had learned of this information back 
in October 1991, when his staff had reviewed and taken soar pm on a 
summary of intslligence information that the CIA prepared in 
response to a subpoena by the Gonzalez Counittes. 
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would support Representative Gonzales’ claims. Almost immediately, 
they received a copy of the Summary and the intelligence rsports it 
was based on, and procaedéd to study these documents. After their 
review, they noted that the Summary did not say expressly that BNL- 
Rome officers knew contemporaneously of "illegal" activities at 
BNL-Atlanta, but imstead vas ambiguous as to what "activities" BNL- 
Rome was purportedly aware of. They further determined that even 
if the Summary could be read to say that "BNL-Rome knew," the 
reports underlying the Summary contained no firm information that 
supported that infererice; rather, the reports were based on press 
reports, speculation, or information already investigated and found 
to ba either inaccurate or inapposite. 

After conducting thair review, the DOJ attorneys decided 
‘that some explanation in response to Representative Gonzalez' press 
release vas necessary. They undertook to provide one by seeking to 
declassify the letter containing the CIA's response to Question 8. 
They also asked that tha CIA provido a statement for a press 
release to explain what they viewed as an inconsistency between 
Representative Gonzalez' interpretation of the Summary and the 
actual intalligence information in tha reports underlying that 
Summary. | | | 

fwo of the CIA's lawyers, David Holmes and George 
Jameson, were not entirely comfortable with the idea of releasing 
to the public the letter containing the CIA's response to Question 
8. In particular, they were concerned that the CIA's reference 
only to “publicly available* information was incomplete in view of 
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Representative Gonzalez’ press release, and thet some changes 
should be made to the response. However, according to the CIA, 
Laurence Urgenson at DOJ “strongly advised" Jameson that no changes 
‘be made to the response, and that any changes would have to be 
accompanied by a full explanation. Holmes and Jameson then agreed 
‘to declassify and release their letter without any change in the 
response to Question 8 in order to be "consistent." The CIA denied 
being preesured by Urgenson. 

| The letter vas ultimetely released on September 17, 1992. 
Neither the DOJ nor the USAO thought that the letter vas inaccurate 


or misleading at the time. Urgenson and others at the DOJ stated 


thet they expected the CIA also to issue a statement that 
"corrected" the conclusion in the Summary. It has been reported 
that the CIA later said that the letter vas incomplete and 
misleading, but Urgenson states that this vas not the viev of 
Holmes and Jameson on September 17. | 
Holmes also supervieed the preparation of a statement by 
the CIA,. to be included in a DOJ press release that the DOJ had 
requested. Thet statement said in part: 
The [DOJ] believes that neither the summary 
nor the [underlying] reports permit tha 
definitive conclusion that BNL-Rome vas avare 
that  BNL-Atlanta was engaged in illegal 
activities and further believes thet. the CIA 
. information doss not conflict with the 
prosecution's theory of the case. 
Mueller at tha DOJ vas not eatisfied with this statement. 
According to Holmes, Mueller called the statement “laughable.” 


Mueller objected to tha suggestion in the statement that the CIA 
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Summary and the underlying reports permitted any conclusion (1et 
alone a "definitive" conclusion) that BNL-Rome was aware of any 
illegal activities. 

Mueller decided thet the statement could not be issued as 
written, and directed instesd that the Summary end the underlying 
reports be shown in camera to Judge Shoob in Atlanta, so that Judge 
Shoob could decide for himself whether this information was 
inconsistent vith the prosecution's theory. (Those documents vere 
in fact given to Judge Shoob on September 23.)'* Mueller did not 
believe that he vas concealing important information by vithholding 
a statement he viowed as inaccurate. 

On September 21, DOJ and CIA representetives mat to 
discuss the CIA Summary. At that time, the CIA analyst who 
prepared the Summary acknovledged that it was ambiguous as to 
whether BNL-Rome vas avare of illegal activities, because the 
. underlying reports vere ambiguous. l 
| Pursuant to the Independent Counsel statute, upon 
conclusion of my preliminary a E I must determine 


7 The Summary and the reports were | still classified, end could 
not be released to the public. 


2 n my October 26, 1992, letter to tha Attorney General 

(Ex. 3) in which I recommended a preliminary investigation, I did 

not distinguish between so-called "covered" persons, defined in 

28 U.S.C. $ 591(b), and non-covered persons referred to in 

$ 591(c). As to "covered persons," tha Independent Counsel 

statute mandates a preliminary investigation when "information 

sufficient to constituts gon to investigate" has been 

received (§ 591 (a)). As to persons not considered "covered," a 

preliminary investigation is W under the same 
(continued...) 
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whether there are "reasonable grounds to believe that further 
investigation" of potential or alleged wrongdoing prohibited by 
federal criminal law is "warranted." 28 U.S.C. 55 592(b)(1) and 
592 (c) (1) (A). In making this determination, I turn to the 
following criminal provisions which would likely be considered by 
a Statutory Independent Counsel if appointed: 18 U.S.C. $ 1503; 18 
U.S.C. § 1505, and 18 U.S.C. $ 1001. 

As set forth below, each of these criminal statutes 
requires specific conduct performed with "mens rea" or state of 
mind. The Independent Counsel statute, however, only permits me to 
determine that state of mind is lacking if I can find that there is 
"clear and convincing evidence" of its absence. 28 U.S.C. $ 592 
(a) (B) (ii). The statute thus creates a virtual rebuttable 
presumption of the statutory state of mind, a presumption that may 
be rebutted only by "clear and convincing evidence." 

A. 18.0.8.C. $1503 

Section 1503 generally proscribes the obstruction of the 
“due administration of justice," in connection with a judicial 
proceeding, by corrupt endeavor. The use of the term corruptly, 
together with the term endeavor, "charges an intentional act." 
United States v. Haas, 583 F.2d 216 (5th Cir. 1978), cart. denied, 
13(.. continued) l | 
circumstances. In his October 27, 1992 letter to me, in 
accepting my recommendation, the Attorney General asked: (a) that 
I commence such preliminary investigation, and (b) that I attempt 
to conclude it by December 8, 1992, six days before expiration of 
the Independent Counsel statute. As a reviev of this Report 
reveals, my investigation has been vide-ranging and has included 
within its reach both individuals considered "covered" persons by 
the statute and those not considered "covered" persons. 
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440 U.S. 981 (1979). Generally, the Government must demonstrate 
that the person charged with a $ 1503 offense "knowingly and 
intentionally undertook an action from vhich an obstruction of 
justice was a reasonably foreseeable result." United States v. 
Thomas, 916 F.2d 647, 651 (11th.Cir. 1990) (citations omitted) 
(emphasis added). 
The term "corruptly" connotes specific intent. gee 

United States v. Machi, 811 F.2d 991, 996 (7th Cir. 1987) 
("Corruptly means to act with the purpose of obstructing 
justice."); United States v. Partin, 552 F.2d 621, 641 (Sth Cir.), 
cert. denied, 434 U.S. 903 (1977) ("The word corruptly means a 
defendant acted with improper motive or with bad or evil or wicked 
purpose.) : United States v. Jeter, 775 F. 2d 670 (6th Cir. 1985), 
cert. denied, 475 U.S. 1142 (1986) (Section 1503's mens rea 
requirement limits the scope of the statuta to persons “who 
'corruptly' or intentionally seek to obstruct. the due 
administration of justice.")'* 
1% Both the Fourth and Eleventh Circuits have departed somewhat 
from the specific intent requirement as framed by other Circuits. 
A recent Eleventh Circuit decision, defining the term 
"corruptly," constricted the specific intent element as follovs: 

'Corruptly' describes the specific intent of the crime 

and can vary in meaning vith the context of the section 

1503 prosecution . . . . Although the government is 

not ired to prove that the defendant had the 

specific purpose of obstructing justice . . . it must 

establish thet the conduct vas prompted at least in 

part, by a corrupt motive. — 

» 916 F.2d 647, 651 (11th Cir. 1990) 

(citations omitted); 


gee also " 
F.2d 1269, 1274 (4th Cir.), cert. denied, 441 U.S. 963 (1979) 
(continued...) 
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The tsrm "endeavor" has been held to describe "any 
attempt or effort to obstruct justice." Thomas, 916 F. azad at 651 
(citation omitted); United States v. Buffalano, 727 F.2d 50, 53 (20 
Cir. 1984) (defining endeavor "as ‘any effort or essay to 
accomplish the evil purpose that the statute vas enacted to 
prevent'") (quoting United States v. Russell, 255 U.S. 138, 143 
(1921)). The government need not demonstrate that the endeavor vas 
ultimately successful or thet it achieved the desired result. See, 
A.., Osborn v. United States, 87 S. Ct. 429, 434-435 (1966); 
United States v. Jackson, 513 F. za 450, 460 (D.C. Cir. 1975) („1e 
is the endeavor to bring about the forbidden result, and not 
success in achieving the result, that Section 1503 makes a 
crima."); Thomas, 916 F.2d at 651. However, the court in Brand 
noted that $ 1503 proscribes only those acts which produce or which 
are capable of producing an effect thet prevents the due 
administration of justice. 775 F.2d at 1465. 

B. 18 7.8.6. $1508 

Section 1505 of the obstruction of justice statute 
applies broadly to all pending proceedings, including Congressional 
proceedings. Section 1505 also requires proof of specific intent, 
or a corrupt endeavor, to sustain a conviction. 

Other than the celebrated cases arising out of the Iran- 


. . continued) 
(holding that "a defendant who intentionally undertakes an act or 
attempts to effectuate an arrangement, the reasonably foreseeable 


consequence 
$ 503 even if his hope is thet the judicial machinery will not be 
seriously impaired."). 
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contra ‘scandal (ase United States v. North, 708 P. supp. 385 
tb. p. c. 1988), and United States v. Poindexter, 951 F. zd 369 (D.C. 
Cir. 1991)), only a handful of decisions under $ 1505 have 
considered alleged obstructions of Congressional "proceedings." 
See, 2.9. United States v. Mitchell, 877 F. 2d 294 (4th Cir. 1989), 
reh'g denied, 1989 U.S. App. LEXIS 13462 (4th Cir. 1989). 
| The requirement of $ 1505 that the defendant has acted 
"corruptly" is given similar meaning to the "corrupt" element of 
$ 1503. In United States v. Price, 951 2. zd 1028, 1031 (9th Cir. 
1991), the court held that the "requisite intent to violate 
Section 1505 is . . . merely that the 'defendant must have acted 
'corruptly,' i.$,, that the act must be done with the purpose of 
obstructing justice'" (citation omitted). A similar definition vas 
adopted in United States v. Laurins, 857 F.2d 529, 536-37 (9th Cir. 
1988), where the court held that the defendant acted corruptly by 
concealing documents in response to an IRS subpoena. 

The District of Columbia Court of Appeals in United 
States v. Haldeman, 559 F.2d 31 (D.C. Cir. 1976), construing 
$ 1503, adopted a variation of the definitions above, holding that 
the term "corruptly" means having an evil purpose or intent. See 
also United States v. Sprecher, 783 F. Supp. 133, 164 (S.D.N.Y. 
1992) (corrupt iy simply means to be motivated by an improper 
purpose") (citations omitted).'^ In North, however, the court 
75 Che absence of "illegal means" does not mean thet. the 

allegedly violative conduct is not corrupt. Mitchell, 
877 F.2d at 298. The court in Mitchell stressed thet . 
the crucial inquiry focuses on "vhether a defendant had 
the requisite corrupt intent to improperly influence 
the investigation, not on the means the defendant 
5 in bringing to bear this influence." IA. at 
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- Cautioned: 
Unlike courts of law covered by section 1503, de 
congreseional committees are part and parcel 
of a political branch of government and 
therefore serve wide-ranging political 
functions not limited to a search for truth in 
accordance with formal rules . . . No ons cen 
seriously question that people constantly 
attempt in innumerable vays, to obstruct or 
impede congressional committees . . . but it 
does not necesearily follow that (it) is... 
'(done] corruptly. 
The Court of Appeals in United States v. Poindexter, 951 
F. zad 369, 379 (D.C. Cir. 1991), in an opinion authored by then 
Judge Ginsburg, construed more strictly than any other court the 
scope of sanctionable conduct under § 1505. The Poindexter 
decision is an apparent retrenchment from the prior decisions of 
the District of Columbia Court of Appeals (gee North, supra, United 
States v. Lavelle, 751 F.2d 1266 (D.C. Cir.), cart, denied, 474 
U.S. 817 (1985)) on the applicability of $ 1505 to Executive Branch 
officials, although the court did not expressly overrule those 
decisions. | | | uu | 
In Poindexter, the defendant vas charged with obstructing 
congressional inquiries into the Iran-Contra scandal. The 
Poindexter court deemed the term “corruptly” as used in § 1505 to 
ba so vague es to "provide (ne) constitutionally adequate notice 
that it prohibits lying to Congress." Poindexter, 951 F.2d at 379. 
In an elaborats analysis of the statute, the court suggested that 
acting "corruptly" oneself vould not necessarily bé violative of 
$ 1505, and interpreted the statute to proscribe corrupting another 
by influencing thet individual to violats his own legal duty. 
With the notable exception of Poindexter, courts 
‘interpreting § 1505 have generally construed broadly the range of 
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"endeavors" covered by $ 1505. In Mitchel], for instance -- a case 
proscribing an endeavor to stop a congressional investigation -- 
the court held that any effort or act "vhen done vith the requisite 
intent to corruptly influence a congressional investigation, 
violates [$ 1505]." Mitchell, 877 F.2d at 299. 

Endeavors proscribed by $ 1505 have included directing an 
individual to destroy records responsive to a DOE subpoena, Sutton, 
supra: supplying false testimeny and directing an individual to 
alter eales invoices and submit them to an inquiring agency, United 
States v. Fruchtman, 421 F.2d 1019 (6th Cir), cert. denied, 400 
U.S. 849 (1970); deliberately concealing matters material to an SEC 
investigation, Sprecher, supra: submitting a false document in 
response to a subpoena iesued by the IRS, United States v. Vixie, 
532 PF.2d 1277 (9th Cir. 1976): supplying evasive answers and 
concealing knowledge (4. A., feigning forgetfulness) in testimeny at | 
SEC investigative hearings, United States v. Alo, 439 F. zd 751 (2d 
Cir.), cert. denied, 404 U.S. 850, reh'g denied, 404 U.S. 961 
(1971); altering, concealing, or withholding records which, 
according to the Indictment, bore a “reasonable relation" to the 
| subject matter of a Senats Committee inquiry, United States v. 
Presser, 292 F.2d 171 (6th Cir. 1961), aff'd by an equally divided 
Sant, 371 U.S. 71 (1962); end influencing a witness to give false 
information and testimony to a Senate Committee and its 
investigators, Stein v. United States, 337 F.2d 14 (9th Cir. 1964), 
cert. denied, 380 U.S. 907 (1965). 

C. 28 U,8.6. $1001 

Section 1001 proscribes (1) the knowing and willful 

falsification or concealment of a material fact; (2) the making of 
186 


any false or fraudulent statement or representation; and (3) the 
making or.using 6f a false vriting or document víth knovledge that 
it contains a false or fraudulent statement "in any matter within 
the juriediction of any department or agency of the United Statee." 

A "concealment" is an "affirmative act by which a 
material fact is actively concealed." It must be more than a mare 
passive failure to disclose. U.S. VY. Shannon, 936 F.2d 1125, 
1130-31 (8th Cir.), cert. denied, 486 U.S. 1058 (1988). A "false 
statement" is a statement which "is designedly untrue 
- « and made with intention to deceive the person to whom the 
false statement is made or exhibited. " L.S. v. Worthington, 822. 
F. ad 315 (ad Cir.), cert. denied, 484 U. 8. 944 (1987). A reales 
writing” is merely a false statement inserted into a writing. E 
Davart; at al., SUPER, at 450. 

The materiality requirement of the statute may be met if 
the false statement has "the capacity to impair or pervert the 
function of a government agency." U.S. v. Lichtenstein, 610 . ad 
1272, 1278 (Sth Cir.), cert. denied, 447 U.S. 907 (1980): 

| The teet of 'materiality' is whether the 
statement ‘has the natural tendency Es 

decision of the "tribunal in making a 

[percieniar] determination Proof of actual 

SE dto pocential ari — a reasonable shoving 
U.S. Y. Diggs, 613 F.2d 988, 999 (D.C. Cir. 1979), cart. denied, 
446 U.S. 982 (1980) (quoting Weinstock v. U.8., 231 F.2d 699, 701- 
702 (D.C. Cir. 1956) (footnote omitted) ). 

The false statement, concealment or omission must he made 
"knowingly and villfully." Typically, courts interpret these two 
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ge terms as a unitary concept requiring proof that the defendant made 
the statement deliberately (and not as the result of a mistake or 
accident), with knowledge that the statement was false, and vith 
"specific intent." See, Ad., US. Y. Guzman, 781 F.2d 428, 431 
(Sth Cir.) cert. denied, 475 U.S. 1143 (1986); U.S. v. 
Lichtenstein, 610 F.2d at 1277. Several circuits describe specific 
intent as follows: 

The statement must have been made vith an 

intent to deceive, a design to induce belief 

in the falsity or to mislead, but $ 1001 does 

not require an intent to defraud -- that is, 

the intent to deprive someone of something by | 

means of deceit. 

United States v. Lichtenstein, 610 F.2d at 1272. See also WAA. 
Corsino, 812 F.2d 2€. 29 (st | cir. 1987); U.S. y. Martin, 772 F. 2d 
1442 (8th Cir. 1985). 

Despite the specific intent requirement, some courts have 
allowed the "knovingly and willfully” element of the clause to be 
satisfied by proof that the defendant acted "with reckless 
disregard of the truthfulness of | the statement and | with the 
conscious purpose to avoid learning the truthfulness of the 
statement." U.S. v. Evans, 559 F.2d 244, 247 (Sth Cir. 1977). See 
also, U.S. v. Hanlon, $48 F.2d 1096, 1100-01 (2d Cir. 1977); United 
States v. Lange, 528 F.2d 1280, 1288 (Sth Cir. 1976). 

Given the constrainte the Independent Counsel statute 
imposes on the proof upon which I may rely for "state of mind” 
findings, in conducting my investigation I examined the words and 
deeds of individuals and vas prepared to infer evil motive as 
suggested by eventa unless "clear and convincing evidence" 
demonstrated otherwise. 
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After having carefully studied all of the information I 
have assembled, as analyzed and discussed in the body of this 
Report, I conclude that vith the exception of the matter of Mr. 
.Kloske, in each instance the evidence is indeed clear and 
convincing that the requisite intant to obstruct, “cover up" or 
misrepresent any aspect of the Drogoul prosecution was lacking on 
the part of those involved or against whom interference has been 
charged. In fact, I have found that there is no credible evidence 
to suggest otherwise.. | 

r scrutiny ef all other conduct addressed in this 
Report (again, with the exception of Mr. Kloske), I have found no 
credible evidence that any person in the DOJ or the USAO acted to 
obstruct the due administration of justice in connection with a 
judicial, Congressional or any other proceeding, or to make any 
false statements to any department or agency of the United States. 
Absent any credible evidence of corrupt motive, the "clear and 
convincing evidence" neceseary to overcome the presumed intent 
under 28 U.S.C. $ 592(a)(B)(ii) is clearly met. Although it vas 
not within the scope of my assignment, my investigation does 
suggest that a possible exception may exist vith respect to the 
conduct of Mr. Kloske, and the Attorney General may wish to 
consider further investigation. 
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RECOMMENDATION 
On the basis of the foregoing I recommend that, pursuant 
to 28 U.S.C. Sec. 592(b)(1), you promptly notify the Special 
Division of the United States Court of Appeals for the Distri-* of 
Columbia Circuit that you have determined that there are no 
reasonable gounds to believe that further investigation is 
warranted with respect to the matters involved herein. I will not 


presume to suggest to you a form of notification. 


Date: December 8, 1992 


Frederick B. Lacéy 
Independent Counsel 
28 U.S.C. Part 600 
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PART II ] UNCLASSIFIED 


THE BNL CABLE 8TORY 


INTRODUCTION | 
. Various Congressional Committees and others have made, or 
are making, inquiries as to whether the Department of Justice in 
Washington, D.C. ("DOJ") Q1 with the aid of the Central Intelligence 
Agency ("CIA"), -deliberately withheld important information that 
may have affected the prosecution of employees of the Atlanta 
branch of Banca Nazionale del Lavoro ("*BNL-Atlanta"). Specifi- 
cally, it is alleged that they withheld information that indivi- 
duals in the Rome headquarters of Banca Nazionale del Lavoro ("BNL- 
Rome") had contenporaneous knovledge of unlavful activities at BNL- 
Atlanta, and that the United states and Italian governments vere 
also knovledgeable of, or even ifwolved in, those activities. It 
is further alleged that this information vas vithheld fron the 
, Court presiding over the BNL matter, and from the prosecutors ín 
the U.S. Attorney's Office in the Northern District of Georgia 
("USAO"). 

To address those allegations, thís part of my Report 
studies first, on pages 2 to se, the initial requests for, and 
reviev of, intelligence information in the BNL case by the DOJ and 
the USAO from 1990 through August of 1992. Also examined is the 
process by vhich that information vas gathered and disseminated by 
U.S. intelligence organizations, including the CIA, the Defense 


‘As set forth in Part I, the use of the term "DOJ" in this 
Report is defined to include only Main Justice ín Washington, D.C. 
and not the U.S. Attorney's Office in Atlanta, although the latter 
is very much a part of the Department of Justice. The Atlanta U.S. 
Attorney's Office will be referred to as "USAQ." 
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Intelligence Agency ("DIA"), the National Security Agency ("NSA"), — 

the National Security Council ("NSC") and the Departament of State 
(collectively, the "Intelligence Community"). 

The Report then considers, on pages 59 to 94, the events 
that occurred in Septenber 1992 that gave rise to the allegations 
at issue. Finally, the Report analyzes all chose facts and reaches 
conclusions on pages 95 to 123. Although my analysis touches on 
other Departments and Agencies, I have focused on the conduct of 


the DOJ and the USAO.? 
I. INITIAL CONTACTS BETWEEN DOJ AND TER USAO -- DECEMBER 


A. Early Reviey By Dol 


After the execution of search warrants at BNL-Atlanta on 
August 4, 1989, as is set forth in Part I of this Report, the 
Atlanta prosecutors established a Task Force made up of investi- 
gators from several different governmental agencies. This Task 
Force thereafter functioned as the investigative arm of the USAO 
and worked closely with that office.- 

In the Fall of 1989, the investigation proceeded with 
little contact between the ‘poy and the USAO. Assistant to the 
Attorney General Robert S. Mueller, III ("Mueller") had sone 
initial telephone discussions with the Atlanta prosecutors about 
the status of the case, but then ceased to have further involvement 


?By necessity, there is sone duplication between this Part II 
of the Report and Part I. 
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for some time. ' Theodore Greenberg, the Acting Chief of the Fraud 
section ("Greenberg"),) was generally avare of the prosecution, but 
was told by Mark Richard, the Deputy Assistant Attorney General-OIA 
("Richard") , that Richard vas “handling” the case. (Greenberg Tr. 
5-6; Clark Tr. "NL Richard does not remenber beconing involved 
until December 1989 or early 1990. (Richard Tr. 6.) 

The USAO first requested the DOJ's assistance when 
Assistant U.S. Attorney Gale McKenzie ("McKenzie") wrote a nenoran- 
dum, dated December 7, 1989, to Molly Warlow of the DOJ's Office of 
International Affairs, providing the nanes of four Iraqi nationals, 
who were targeted in the proposed indictment, for dissemination to 
the Intelligence Community. tote Ex. 90.) Sometime thereafter, 
Richard spoke with McKenzie about her proposal to travel to Turkey 
to interviev witnesses, and to ntir into a plea agreement vith 
Entrade International, Ltd., a Turkish-owned, New York-based 
" trading company. (Richard Tr. 6-7; Clark Tr. 4.) Richard was 
reluctant to endorse either proposal vithout a better grasp of the 
facts; thus on January 26, 1990, McKenzie sent a memorandum to 
Richard summarizing the status of the BNL investigation. (OIC 
Ex. 13 Richard Tr. 73 Clark Tr. 6-7; McKenzie Tr. 9-11.) 


ne titles and positions of the individuals referred to in 
the text are applicable to the tine iid discussed, unless 
otherwise noted.. 


‘The references to "Tr." are to the transcripts of steno- 
graphically recorded interviews conducted during this preliminary 
investigation. These transcripts are included in the Appendix to 
this Report III, Volunes 1-7, and are arranged alphabetically. 
Exhibits will be referred to as “OIC Ex.,“ for Office of 
Independent Counsel, with a reference to the appropriate exhibit 


number. 
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On January 31, 1990, DOJ Senior Litigation Counsel Peter 
Clark ("Clark") travelled to Atlanta at Richard's request to 
discuss the facts and the proposed theory of- dhe case. The 
substance of that neeting is set forth in a -menorandum fron Clark 
to Greenberg dated February 12, 1990. (ore Ex. 2i Richard Tr. 7-8; 
Greenberg Tr. 10, 11-12.) According to Greenberg, Clark also 
advised hin orally that the USAO's investigation was inadequate at 
this point. (Clark Tr. 9-13; Greénberg Tr. 9-10, 12.) 
| DOJ's review of the BNL investigation continued through 
| the Spring of 1990 during vhich tine the USAO and DOJ held a series 
of neetings, attended at various times by Mueller, Laurence A. 
Urgenson, the new Chief of the Fraud Section (*Urgenson") „ Richard, 
Greenberg, and Clark. (Clark TT. 14, 26, 38; Greenberg Tr. 57-59; 
McKenzie Tr. 11-13.) According to Clark, one meeting in March 
lasted three days. (Clark Tr. 14.) On or about April 23, 1992, 
the USAO also sent a 100-page prosecution memorandum to DOJ, and it 


vas circulated among attorneys there. 


3. Initial Debate Regarding Whether BNL-Rome Knev 

At each of these meetings, a principal issue discussed 
was whether BNL was a "victim" of unauthorized lending activity by 
Drogoul and other employees at BNL-Atlanta, or whether BNL officers 
outside of BNL-Atlanta had i contaspérAnenuge knovledge of that 
activity (that is, knowledge of the unauthorized loans prior to the 
August 4, 1989 execution of the search varrants). This aa 
which was referred to in shorthand as whether "BNL-Rome knew," 
became the subject of heated debate. The USAO advanced the theory 

4 


SECRET 


that BNL-Rome was an unknoving victim, for reasons set forth in a 
February 23, 1950 ReSGEEndus from McKenzie to Rukstele and in the 
USAO's April 23 prosecution memorandum.  (OIC Ex. 204, p. 3; OIC 
Ex. 4; McKenzie Tr. 20-23.) | | g. e 
| , Attorneys at DOJ were not convinced that the USAO's 
theory was correct. Richard and Greenberg, for example, were both 
skeptical about how BNL-Atlanta officials could “have made such 
large loans without someone at BNL-Rone knoving of their activi- 
ties, and they vere not convinced that the investigation had been 
thorough enough to reach any ‘firm conclusion on this issue. 
(Greenberg Tr. 52-57, 62; Richard Tr. 8-9, 10-12.) Clark not only 
thought that the investigation vas inadequate and that the reasons 
in McKenzie's February 23 memorandum vere unpersuasive, he also 
believed that the USAO vas too dépendent on the assistance of BNL- 
Rome's counsel on this issue. (Clark Tr. 2 29-37; Greenberg Tr. 63, 
68-70.) | 
Clark's nenorandun to Greenberg, summarizing his 
January 31, 1990 meeting with the USAO, expressed "serious reserva- 
tions" about the prosecution em that BNL was a victim of fraud. 

l Clark stated: 

This (BNL-Atlanta off-book lending scheme) vas 

the direct result of the actions of BNL 

officers and .enmployees--vhether or not 

instigated by Tedzeller or anyone else--and 

BNL is responsible for the actions of its 

officers and employees. 


Clark added in a footnote: 


The U.S. Attorney's office is very reluctant 
to charge BNL, primarily because the bank has 
cooperated fully in the investigation and has 
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questioned the theory under which the Depart- 


ment could charge BNL for the unauthorized 
acts of its officers and employees. 


(OIC Ex. 2, p. 2 and fn. 5.) 

Clark's continuing reservations about "the knovledge or 
conplicity.of other BNL officers or enployees (particularly in New 
York and Rome)" vere expressed in a memorandum to Urgenson, dated 
May 9, 1990, that commented on the April 1990 prosecution memoran- 
dum. (OIC Ex. 5, p. 2.) (Exphasgis in original.) Clark's meno- 
randum again criticized the adequacy of the investigation as to 
BNL-Rome's knowledge, noting that the USAO had not yet completed 
the questioning of BNL's external or internal auditors. 

Clark's memorandum also cited a report of the Central 
Bank of Italy, dated March 30, 1990, that vas inconsistent vith the 
USAO's position that BNL-Rome did not know. According to Clark's 
menorandun: | 

The CBI [Central Bank of Italy] report notes 

particularly that while the subject trans- 

actions vere the result of deliberate malfeas- 

ance on the part of the Atlanta agency "they . 

were perpetrated din (sic) an organizational 

. context of inadequate auditing of the bank's 

North American branches" and that  "[o)f 

special significance in this respect were the 

failure to create proper accounting procedures 

operations with correspondent banks. . ..* 

The correspondent bank transactions vere the 


very mechanism by which the scheme vas carried 
out and these transactions left the trail that 


2 


$The memorandum also noted that treatment of BNL-Rome as a 
victim might prevent the U.S. from bringing a civil action against 
BNL for losses on the CCC-guaranteed loans if Iraq ultimately 
defaulted on those loans. Mueller and Urgenson state that the 
DOJ's ultimate decision not to indict BNL-Rome was made independent 
of considerations of whether a civil recovery vas available fron 
BNL-Rome. (OIC Ex. 2, p. 3.) 
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could have been followed. . .. Given these 
conclusions by the CBI. . .. I have serious 
reservations that BNL the entity vas not 


culpable or the adequacy of the USAO investi- 
gation vhich led to this conclusion. 


(ore Ex. 5, p. 3.) p 
As discussed below, this debate continued up until 


shortly before the Indictment was filed in February 1991.“ 


II. INITIAL DISCUSSIONS sea REQUESTS POR INTELLIGENCE 
9 - 990 


Against this background, the issue of intelligence 
information requests was first discussed at DOJ by Greenberg, Clark 
and Urgenson in February 1990.’ Greenberg recalled recommending 
that a meeting be held vith representatives of all the U.S. 
intelligence agencies, in order to advise then of the investiga- 
tion, to establish a thorough process for obtaining intelligence 
information, and to discover any potential “greymail® defenses to 
dhe prosecution. According to Greenberg, Urgenson advised hin to 
hold off commencing this process, but Urgenson, did not renenber 


giving any such instruction. (Greenberg Tr. 17-20, 22-23, 45-49, 


During 1990, relations between Clark and McKenzie became 
strained, which ultimately caused Clark to limit his involvezent in 
the case by September 1992. One incident that created friction 
from Clark's point of view occurred during the three-day neeting in 
March 1990. Clark allegedly asked for a copy of a Federal Reserve 
report on the BNL scandal, and McKenzie responded that the Federal 
Reserve would not let them see that report. Clark later learned 
P E this vas incorrect. (Clark Tr. 40-44, 168; Greenberg Tr. 60, 

3, 97.) » 


"As set forth above, the subject had been raised previously by 
the USAO in December 1989, when McKenzie wrote to OIA's Warlow 
providing the names of four Iraqi nationals for dissemination to 
the Intelligence Community. There is no record of a response to 
this request by DOJ or the Intelligence Comnunity. 
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86.) Urgenson noted that he relied heavily on the judgment of the 
dog 's intelligence community experts, Greenberg and Clark, since he 
was a relative newcomer to DOJ. (Urgenson Tr. 58-60.) 

„ Clark had a different recollection ant Leal y: His posi- 
tion is that the USAO had the principal responsibility for handling 
the intelligence issue, and he characterized the involvement of DOJ 
in the BNL matter generally as "off and on.* (Clark Tr. 25-28, 46- 
48; see Greenberg Tr. 41-44, 86.) A memorandum fron Clark dated 
July 12, 1990 seens to support his recollection. The memorandun 
noted that intelligence inquiries should have been made nuch 
earlier, and that when Clark had previously asked the USAO about 
their efforts to obtain records from the Intelligence Community, he 
had been told that the FBI vas ' handling the issue. Clark also 
stated that he had specifically asked McKenzie "vhether Drogoul, 
his counsel, or anyone else had ever intimated that BNL-Atlanta's 
lending vas caused or promoted by the U.S. government -- i.e., a 
potential 'greymail' defense -- and vas told Ro“. (OIC Ex. 8, 
P. 13 Clark Tr. 57-63.) | 

Dy contrast, the USAO believed that DOJ had assuned 
responsibility for all Intelligence Community matters. (McKenzie 
Tr. 39-40; Greenberg Tr. 46; Wade Tr. 20; Rukstele Tr. 40-42.) For 
example, Rimantis Rukstele, then First Assistant U.S. Attorney for 
the Northern District of Georgia ("Rukstele"), specifically renen- 
bered that Urgenson requested Greenberg and Clark to handle the 
Batter of gathering Intelligence Community information at a neeting 
in DOJ's Command Center in April 1990. (Rukstele Tr. 24-26.) 
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Ku&stele believed that this assignment was appropriate because 
Greenberg and Clark had the required security clearances and 
experience in the Intelligence Community, unlike any members of the 
USAO, and both were also completely familiar with the issues 
involved in the BNL investigation and prosecution. (Ruks tele Tr. 
24-26.) Rukstele recalled: 

One of the reasons that I wanted Fraud 

Section's participation and involvement in 

this case was precisely because they are ina 

better position to drive over to Langley and 

do what is necessary at Langley. They have 

the clearances. They've done it before. They 

know how to do it. It's much easier for then. 

Fraud Section was in a better position to take 

care of this than a line assistant working the 

case in Atlanta. 

Because McKenzie vas othervise occupied vith an unrelated 
trial during the early summer of. 1990, Ruks tale sent a letter to 
Richard, dated July 3, with a copy to Urgenson, advising DOJ of the 
status of the BNL investigation and making certain requests of 

dog.“ (OIC Ex. 7; Rukstele Tr. 36-37.) Rukstele's July 3 letter 
did not request information on the specific issue of whether "BNL- 
Rone knew." Rather, it asked for intelligence on “what knowledge 


and role, if any, the Central Intelligence Agency had or played in 


These differing views as to who had ultimate responsibility 
for requesting, . reviewing, and following up on intelligence 
information continued throughout this matter, as described belov, 
and undoubtedly contributed to the confusion surrounding the events 
in September 1992. : 


*Rukstele's July 3 letter also stated that arrangenents vere 
being made to interview Wafai Dajani ("Dajani"), an associate of 
Christopher P. Drogoul ("Drogoul"), because Dajani had purportedly 
Stated that "BNL-Rome knew" of irregularities in Atlanta. 
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BNL dealings with foreign governments in general and Iraq more 
specifically.” The letter further stated: 


I cannot over emphasize to you the importance 

-of the answers to these questions to our 
overall investigation. As you:well know, 
experience has demonstrated that CIA knowledge 
and participation can seriously impact a 
decision to prosecute. 


core Ex. 7, p. 2) As written, the letter appeared to focus more on 
"greynail" defense issues than on confirming or contradicting the 
USAO's theory that BNL-Rome was a "victim." (Clark Tr. 64-65; 


Greenberg Tr. 89-91; Rukstele Tr. 37-40.) 
At Urgenson's request, Greenberg then contacted the 


intelligence agencies directly, starting vith the CIA, in a 


nenorandun, dated August 3, 1990, to 1 Assistant 


General Counsel, CIA UNE. Greenberg's inquiry was not 
linited to the íssue of whether the CIA had any knovledge of, or 
participation in, BNL-Atlanta's unauthorized lending activity. He 
expanded the request to seek an 211 component search" for any 
information that the CIA had regarding BNL by framing three broad 


areas of inquiry: ^ 


(i) to determine whether the CIA had any 
information about BNL (or certain individuals) 
generally, or whether the CIA had any 
relationship vith them, or whether there vere 
reasons that any of their indictments "should 
not be sought or would compromise intelligence 
equities"; 


(ii) confirmation on the death of a proposed 
defendant, Sadik H. Taha, Director General for 
Agreements and Loans, Central Bank of Iraq, an 
Iraqi national; and 


(iii) information on whether BNL loan proceeds 
vere used for the purchase of sidevinder 
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nissiles and/or parts or technology for the 

Condor missile. 

(OIC Ex. 10, p. 2; Clark Tr. 66; Greenberg Tr..104-109.) 

According to Greenberg, he made it very clear to MN 
and W. George Janeson, Associate General. Counsel at the CIA 
("Jameson"), in telephone conversations, that his request included 
any information regarding whether BNL Rome knev." (Greenberg Tr. 
109-113, 115; Clark Tr. 66.) 

The requests were handled entirely by the Fraud Section 
of the DOJ's Criminal Division. At around this time, Mueller was 
generally aware of, but did not “actively participate in, the 
requests for information from: the Intelligence Community. He 
received a memorandum, dated August 19, 1990, from then-Assistant 
Attorney General Edward S.G. Dennis, Jr. that briefly described the 
facts of the case and the scope of the anticipated indictment, and 
. stated: At request of the (Atlanta) United States Attorney's 
Office, the Fraud Section is making appropriate inquiries to 
deternine whether the Central Intelligence Agency knew of, or 
participated in, M's dealings with foreign governments and 
nationals. % (OIC Ex. 307; Mueller Tr. 17.) 

During the Spring of 1990, Urgenson attended meetings 
with State Department and NSC officials, ineluding Nicholas Rostov, 
Special Assistant to the President and Legal Advisor, NSC. The 


Purpose of these neetings vas to keep the Intelligence Community 


——— UN NEL EUECIU E CUGS MUR S DSCCUTIRECON ME ENERO 

. . V, draft memorandum, dated August 13, 1990, from Dennis to 
William P. Barr, then-Deputy Attorney General, briefly summarized 
the status of the BNL case, but omitted any mention of CIA or 
Intelligence Community inquiries. (OIC Ex. 11.) 
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inforned of the status of the BNL case. According to the DOJ and 
USAO representatives who attended these meetings, there were no 
pressures or preferences, subtle or othervise, expressed at these 
neetings to shape or liit the scope of the ‘BNL Indictment." 
(Urgenson Tr. 43-47; McKenzie Tr. 25-28; Rukstele Tr. 30-34; Rostow 
Tr. 31-32.) : | 


III. INFORMATION GATHERED AND DISSEXINATED BY THE INTELLIGENCE 


The Intelligence Community had been gathering and 
disseminating information in the normal course regarding BNL- 
Atlanta's activities long before Greenberg's August 3, 1990 request 
to the CIA. This section of the Report exanines the gathering and 
dissenination of infornation by the Intelligence Community in order 
to define the context in which specific information was ultimately 
transmitted by the DOJ in response to Greenberg's requests. 


A. Intelligence Reporta Gathered 


rr Stated that the CIA becane avare of the 


BNL scandal through media reports in September 1989, and began 
gathering information and submitting reports shortly thereafter. 
The first report vas filed on Septenber 12, 1999. rr. 5-6, 


“orc Ex. 6 describes the proposed agenda for such a neeting, 
Scheduled for May 29, 1990 at the Old Executive Office Building. 
The location of the meeting vas later changed to the State 


Departnent. | 
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17-20.) In response, the CIA headquarters sent a cable dated 15 


September 1969" PT ' -ich stated: EN 


Over the next 17 months, SEEN «unit tes 
a number of reports on the BNL scandal. (ey 


77 ee MECLSNGRUEKIT 


l 22 All reports were submitted to CIA headquarters for review 

and dissemination, although some reports were not disseninated 

. outside the CIA for reasons discussed later in this Report. 
SB 11, 17-20.) a - 

The Directorate of Intelligence ("DI") at the CIA was 

also folloving the BNL scandal, and vas gathering information and 


preparing reports. pe ce former Economic Analyst on 


Iraq, stated that she folloved the BNL scandal by reading the daily 


his form of date and year is comaonly used by the 
Intelligence Community in their cables and other intelligence 
information. Therefore, we are adopting that usage when 
referencing such materials within this Report. 


Wer, headquarters circulated a cable dated 26 September 1989 
that listed a series of questions raised by the 
"unfolding" BNL scandal. (OIC Ex. 106.) On that sane day, 
sent a cable to headquarters "attempting to 
respond to HQs requirements for reporting information on the 
current [BNL) scandal." The cable asked for guidance on whether to 
report on U.S. persons or domestic events, . ; 1 
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jebeonie intelligence reporting, the newspapers, and sorce exclu- 
sive reporting fron the Directorate of Operations ("OC") and the 
State Department. In late September or October 1992, ie 


1393 also of the CIA, prepared a type- 


script" dated 6 November 1989 (the "6 November Typescript") cn the 


LI 


repercussions of the BNL scandal. 1 however, was not sure 


whether her information regarding what "BNL-Rome knew" was lizited 


to press reports. eae Tr. 5-20.) aa 


sie , i Single 
reports from both the DIA and the State Department, as well as sone 
of the CIA reports, contained information on the issue of whether 
BNL officials outside of Atlanta. knev about BNL-Atlanta's unauth- 7 
orized loans to Iraq. In particular, ten intelligence reports 
between Septenber 1989 (approximately one month after the August 4 
search of BNL-Atlanta) and February 1991 (when the Drogoul indict- 


nent was returned) have been identified as suggesting that "BNL- 


Rome knew." The relevant portions of those cables are sumarized 


as follows: QI tz 


i. The 12 September 1989 DIA cable: 


Mà "tvpescript" is a finished intelligence nensrandun prepz:e- 
by the CIA's Directorate of Intelligence. 
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oc Ex. 74.) 
is unc ear £ cable was 
disseminated c r the | IC the tine. 8 


mr 


5. 
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The 29 October 1989 CIA intelligence cable 


This cable was submitted by the CIA's 
and was 
on or around October 20, 


ninate 


1984 to the FBI and other governmental 


departments, but not the DOJ.  (OIC Ex. 
310.) 


Ihe 6 November 1989 CIA Typescript: 


This report was prepared by the CIA's 
Directorate of Intelligence and stated, 
inter alia, that: "BNL's North American 
headquarters in New York and the bank's 
directors in Rome publicly denied know- 
ing about the letters of credit, 
although a BNL official in 

Claims he notified New York and Rone 
several times about the unusual activity 
in Atlanta, according to press reports. 
Press reports also indicate a BNL branch 
in Udine, Italy referred customers 
exporting to Iraq to the Atlanta 
branch." (OIC Ex. 14, p. 2.) 


This typéscript was sent to the Department 
of Agriculture on January 31, 1990 (see 
subparagraph 8, below), to Clark at DOJ on 


. March 11, 1991. (OIC Ex. 14.) 
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This cable 5 stated that 

aj ccord ing to press reports, Treasury 

Minister Guido Carli confirmed during 

| testimony before the Senate Finance 
committee on December 14 that several 
employees in the [BNL] Rome office, 
including one high-level official, knew 

. of the unauthorized extension of credits 
in favor of exports. to Iraq by the 
Bank's branch in Atlanta. . .. ‘The Rome 
connection was reportedly uncovered 
through a series of telexes and faxes 
between the Italian headquarters and the 
Atlanta branch . . . involv{ing) the 
Udine-based company Danieli's request 
for financing. . .." 


According to the header on the 
cable, it was disseminated to the 
DOJ on or about December 18, 1989. 
(OIC Ex. 311.) 


This cable was subnitted — 
and was disseminated on or about January 12, 
1990 to the FBI and other governmental 

departments, but not the DoJ. (OIC Ex. 59.) (C) 
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This letter from RS of the 
CIA's Directorate of Intelligence, Iran- 
Iraq Branch, Persian Gulf Division, 
Office of Near Eastern and South Asian 
Analysis, to David Kunkel, Office of the 
General Sales Manager, Foreign Agri- 
cultural Service, Department of Agricul- 
ture, transmitted the 6 November Type- 
script (OIC Ex. 14) listed in subpara- 
graph no. 5, above. The 31 January 
letter stated that "new information has 
come to light that. . . managers at BNL 


headquarters ome were involved in 
the scandal." 


This letter was not disseminated to the DOJ 
or the FBI until October 1992. (orc 
Ex. 110.) 


This cable was sub: te: xd 
and was disseminated to the FBI, the an 

other governmental departments on or about 
April 20, 1990. (OIC Ex. 312.) 


UNCLASSIFIED 
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73-935 0—94—— 19 


This cable was submitted by 
and was disseminated to on or about February 
22, 1991 to the DOJ, the FBI, and other 

governmental departments.  (OIC Ex. 313.) * 8 


n Dissemination Of Intelligence Information To The 
; DOJ And The FBI 


As noted in the list above, some of this intelligence 
"information vas disseminated conteaporaneously through normal 
channels to the FBI headquarters, to the FBI Atlanta field office 
(see items 3, 4, 7, 9 and 10), and to DOJ (gee items 6, 9 and 
10)." However, the prosecutors at DOJ and in Atlanta who vere 
working on the BNL investigation did not receive this information 


through those normal channels. The explanation for this lies in 


This cable is inaccurate. §& 
: ES à (HT 


The CIA says that the failure to disseminate the other cables 
to the DOJ at the time was either an oversight or viewed as 
unnecessary because the other cables had been sent to the FBI. 
r. 63-64.) 
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, the way intelligence information is normally received and routed by 
the DOJ and the FBI when it is received from the Intelligence 
Community, and the limitations on who may review this information. 


; : 
1. | Routing Cables At the DOJ 


Intelligence Community reports that are disseminated to 
the DOJ electronically are sent to either the DOJ Message Center in 
the basement of the DOJ Building in Washington, or to the Command 
Center on the sixth floor. The Command Center receives all 
cables that are "Top Secret - Codevord" or that concern energency 
or "crisis" matters. Cables on routine matters are sent to the 
Message Center even if they are classified "Top Secret," "Secret," 
or "Confidential."  (Rubino Tr. 7; 19-21.) 

When a cable is received electronically at the DOJ, it is 
printed out and then routed by the Message Center or Command Center 
to the particular division or attorney vithín the DOJ to vhon the 
Cable is addressed. If the cable does not indicate vhich particu- 
lar division or attorney should receive the information, the 
Message Center or Command Center staff exercises its judgment on 
who should receive the information based on the subject matter of 
the cable. Jerry Rubino ("Rubino"), Chief of Security at the DO, 
states that the Command Center staff has sufficient experience to 
know where to route all emergency or top secret-codevord cables, 
and to ensure that whoever receives the cables has the proper 


Clearance. (Rubino Tr. 12-14, 19, 21, 24.) I regard this 
"Intelligence Community information is also received by 
individual DOJ attorneys by mail or by courier. 
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assurance vith.skepticism, however. Further, there is no evidence 
that the Message Center, which receives numerous cables every day 
on routine matters, has the sane ability to route cables properly. 
. The DOJ cannot confira whether. the cables at issue were 
properly routed in the September 1989 - February 1991 period. The 
Command Center has a hard-copy and computer log for every cable 
received and routed within the DOJ, and retains that log for only 
one year. The Message Center retains a log for just 30 days. 
There is no central records repository where cables are catalogued 
and filed after they have been routed within the DOJ. (Rubino Tr. 
9-11, 24.) S | 
No one in the Fraud Section of the Criminal Division at 
DOJ recalls receiving the intelligence infornation listed in Itens 
8 and 9 above, even ‘though rten'9 indicates that it vas dissenin- 
ated to DOJ. Richard recalls having received numerous cables on a 
regular basis as part of his responsibilities in international 
affairs, but he has no recollection or record of receiving any 
cables concerning BNL. (Clark Tr. 48, 52; Richard Tr. 20-25, 28- 
32.) The Atlanta prosecutors did not have security clearance to 
review classified information until April 1991, and accordingly 
they did not receive these cables vhen they were disseninated. 


(McKenzie Tr. 39, 56.) 


2. Routing Cables At the FBI ; 

The process for routing cables at the FBI. in the 
September 1989 - February 1991 period vas more structured. The 
Cables were received electronically at the FBI Communications 

\ 
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Center, and routed in hard copy form to the specific individual or 
entity identified on the "pass line." If no person or entity was 
identified, the cable was routed according to ‘the unit or section 
most likely to be involved in the subject matter of the cable. The 
Unit or Section Chief in turn forwarded the cable to the appropri- 
ate Supervisory Special Agent. Any of these persons could forward 
the information to another unit or section or to a field office. 
The information could also be marked for indexing and storage on a 
computer by the Internat ien Services Section, and later be 
retrieved by searching for the duke: the sender, or the subject 
matter. Hard copies of all cables were eventually stored according 
to general subject matter in the central records system at FBI 
headquarters. The FBI's review of these hard copies shows that the 
CIA cables listed as Itens B d and 6 above were routed to 
Division 6 (Criminal) at headquarters, and to the Atlanta field 
office (no indication as to any individual).? 


"after October 7, 1991, Top Secret or conpartzented 
information was sent to the Special File Room, where a control form 
was attached to establish the chain of custody. 


rhe FBI headquarters files show that at least one CIA cable, 
dated 20 April 1990, was followed up on by Gregory D. Meachan, 
Supervisory Special Agent, FBI, who sent a teletype to the Legal 
Attaché in Rome on May 14, 1990. That teletype stated in part: 


The information contained in [the cable) was 
either known, anticipated, or ihascellal sic) 
to che ohh SR UN quA | 
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Four CIA intelligence cables were never disseninated 


outside the CIA, even though they vere EUM i 7 | 


for dissemination by headquarters. Those cables are: SS 


Robert Peter, FFC 
remembers receiving this teletype and nkin at »" 


quarters was on top of the relevant CIA traffic regarding BNL. 


1. The 17 November 1989 CIA intelligence 


(OIC Ex. 314.) 


— EEEN | 


(Peter Tr. 39-43.) 
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o 


(OIC Ex. 108. 
The CIA operational cable * accompanying the 
17 November 1989 intelligence report t. that the 


FBI "Legat" ae advised po the report 


was "discoverable" and could conceivably result in the source of 


the information being called as a witness in the BNL trial in 


Atlanta. r for comments from headquarters on 


this advice. Similarly, the CIA's operational cable 11 


accompanying the 7 December 1990 intelligence report Sanaa 
states that: "'Legat' officer recommended against submission of the 


[report] noting that every paragraph contains damaging information 
which is clearly discoverable. '* (OIC Ex. 103; ere. 55-62, 


69-74.) 


one prepared these cables, stated that the 
Assistant FBT "Legat" did in fact give this advice, but that BI 


i —-— —ä— 
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GUE uuo: recommended dissemination. 14 not 


consider this advice to be pressure or influence to vithhold or 
conceal intelligence information regarding the “BNL scandal. 

SN. 6-17.) Peter denied ever having suggested that CIA 
intelligence reports not be submitted. He stated that he sinply 
advised that discoverability of intelligence information vas a 
possibility aivan the existence of an ongoing criminal proceeding, 


and he never believed that this would result in the intelligence 
not being disseminated. (Peter Tr. 26-27, 32-33, 62-65.) MN 


C the Deputy Reports Officer at 
CIA headquarters, testified that the only reason the three 1989 
intelligence reports listed above vere not disseminated vas because 
they reflected information already reported in the London Financial 
Times nevspaper, and that the 1990 intelligence report listed above 
was factually unsupported. She denied that the CIA withheld any 


reports from dissemination based on pressure or influence by the 


FBI "Legatt* (MM or by anyone else at 07. rr. 27- 

32, 36-41.) M | 
enn is supported by the cables that CIA 
headquarters was sending e:: the tine. Specifi- 
cally, a cable dated 14 December 1989 d fron CIA 
headquarters advises the 17 Novenber EN 
|. 2: vovenber 1 and 27 Novenber — = EOI 


intelligence cables would not be disseminated because they repeated 
information already reported by the London Financial Times. (This 
14 December 1989 cable also notes that the "discoverability" cf 
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intelligence vas not a real concern.) Similarly, a cable dated 21 


e.s» 


December 1990 F states that headquarters had 


decided not to disseminate the 7 December 1990 intelligence report 
because the source "did not appear to have any factual foundation 
for these allegations. We would be very interested in reporting on 
this topic if station is able to obtain more detail. . ..* (OIC 


Ex. 104; rr. 58-62, 69-75; rr. 21-22.) Gay 


IV. DOJ RECEIVES INTELLIGENCE INPORXATION FROM TEE CIA, IN 
8TB -- AUGU 990 = OCTOB 


2229 
Having described the intelligence information actually 


gathered and disseminated in the normal course on the subject of 
whether or not "BNL-Rome knev," i I shall now turn to the specific 
requests by the DOJ for intelligence information in the BNL 


investigation. 


A. Zhe CIA's August 24 Interin Response 


The CIA provided an "interim response" in a letter, dated 
August 24, 1990, from Jameson to DOT's Greenberg. (OIC Ex. 15) 
The letter stated that a "preliminary review" had found a "signifi- 
. Cant amount of information" relating to three of the individual 
names Greenberg had provided, a "limited amount of inforazation" as 
to twelve of the names, no information as to ten of the nanes, and 
that it was not yet clear whether the CIA had operational relation- 
Ships vith any of the names. The letter further stated that addi- 
tional information would be provided once “component processing" 


had been completed. Jameson stated that the current situation in 
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. Iraq had caused CIA offices to be "quite busy" and made it diffi- 

cult for a faster response, but Jameson noted that an earlier. 


response would be possible if Greenberg had any specific questions. 


(OIC Ex. 15.) : 
Although the DOJ's August 3, 1990 nenorandum request had 


been addressed to t Jameson had received the memorandum fron 


and believes he assigned the project to a paralegal, NE 
Jameson viewed the DOJ's BNL request as "routine" and he did 


net review any of the information obtained by the CIA in its 
search. In signing the August 24, 1990 "interim response" letter, 
Jameson apparently took it for granted that ¶ ¶ naa contacted the 
appropriate CIA components and had properly executed the search.” 
(Jameson Tr. 15-22, 24-25.) `^% 

Greenberg wrote an E-Mail to Urgenson on August 24, 1990 
summarizing information that he had received from Janeson's 
"interim response." (OIC Ex. 12.) Greenberg's memorandum noted: 

| CIA vill process the materials as soon as 
possible, but, given the situation in Iraq 

they don't feel they vill be able to finish 

until early September. Baring [sic) some 

exigent circumstance on our part I suggest ve 


do not press them at this time. (OIC Ex. 12, 
P. 1.) 


"Jameson not completely certaín that he assigned the 
project to although he refers to in his letter to 
Greenberg. According to Jameson, it was not "unusual for attorneys 
within the CIA's Office of General Counsel ("OGC") to have letters 
for their signatures prepared by subordinates and for attorneys to 
sign such letters without detailed review. The general philosophy : 
in the OGC was that "you don't want to micro-manage staff" and, in 
the metaphor of General Counsel Elizabeth Rindskopf, "ve vant 
F and ve vant . . . to let them run." (Jameson Tr. 73- 
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B. - : he A's Octo es 

By letter to Greenberg dated October 2, 1990, Jasson 
supplenented the CIA's earlier response by citing certain informa- 
tion "relating to BNL transactions in financing activities in Iraq" 
and annexing classified exhibits in response to Greenberg's request 
for information on -the named individuals. (OIC Exs. 17 and 18, 
respectively.)? The classified exhibits included responses in 
connection with the names provided by Greenberg and referred to 28 
"intell reports" (or cables) that "nay be passed en to Justice." 
(OIC Ex. 18, pp. 1-2, 5-7, 9-11.) The October 2, 1990 letter also 
referred to the existence of classified documents originated by the 
State Departnent, NSA and DIA.? : : | 

An E-Mail from Richard to Mueller dated October 5, 1990 
suggests that doo was also aware of the CIA cables that came in the 

October 2 response. The E-Mail reads: 

E What a vay to start the day - Greenberg tells 

from CIA which he vents to bring to our 

attention. Just an alert. 
(OIC Ex. 317.) Neither Greenberg nor Richard renenbered reviewing 


any CIA materials with Mueller at the tine. 


2 with the CIA's August 24 "interim response," Jameson did 
not personally reviev any of the information gathered by the CIA. 
A distribution list attached to Jameson's copy of his October 
letter to Greenberg indicates that the letter vas prepared by 
for.Jameson's signature. (Jameson Tr. 28-31.) . 


“the CIA was unable to provide the DOJ with such documents 
because of the "third agency rule," which provides that only the 
Originating agency can disseminate its documents. Tr. 31- 
32; Jameson Tr. 33-34, 36.) i 


28 


Although Greenberg .and Clark generally renembered 
reviewing intelligence materials attached to this CIA letter, they 
do not recall which specific information "they reviewed. 
Greenberg's review seems to be confirmed by the fact that Urgenson 
recalls taking notes on information provided by Greenberg regarding 


the CIA's October 2 response that same day. Urgenson's typed notes 


included the folloving observations: 


“Greenberg, who recalls having seen the CIA cables dated 5 - 
October 1989, 12 January 1990, and 20 October 1989 that are 
referred to above, has no recollection of having seen the other 
intelligence information suggesting that  "BNL-Rome . knew." 
(Greenberg Tr. 120-143.) Similarly, Clark recalls having reviewed 
all the CIA cables provided back in that time frame, but has no 
recoilection of any specific cables. Clark is fairly sure that all 
the CIA cables received on October 2, 1990 are listed on the April 
1992 index prepared by Nancy Brinkac. (Clark Tr. 76-85, 95-106.) 
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(OIC Ex. 12.) | 

Although Urgenson could not recall seeing specific CIA 
cables, his notes suggest that on October 2, 1990, Greenberg 
informed hin of the substance of at least four CIA intelligence 
cables dated 15 Septezber 1989, 12 January 1990, 5 October 1989, 
and 20 April 1990, respectively. The last three cables suggest 
that sone BNL-Rome officials may have had contemporaneous knowledge 
of the unauthorized loans by BNL-Atlanta. 


v. ADDITIONAL DOJ REQUESTS TOR INTELLIGENCE INFORMATION FROM 
ALL THE AGENCIES, AND AESPONSES TO THOSE REQUESTS -- 


A. The DOJ Letter Requests 


Greenberg followed up on Jameson's October 2 response 
that, inter alia, referred to documents originated by other 
agencies (i,e,, the "third agency rule"). He sent letters, dated 
October 8, 1990, to Jameson at the CIA (OIC Ex. 20), Willian J. 
Allard, General Counsel, at the DIA (OIC Ex. 70), and to the NSC 
and State Department. In addition, Greenberg sent a similar letter 
request for BNL-related information to the NSA on October 12, 


1990, ? 


Greenberg sent the October 8 letter to Jameson at the CIA as 
well, just to be sure that the search was as conplete as possible. 
(Greenberg Tr. 161.) 
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Greenberg 's October 8 and October 12 letters broadly 
requested "any information eee relating to BNL, its Atlanta 
agency operations, and the Italian and Iraqi governments," among 
other things. The letters also sought information about those 
agencies' relationships with 31 listed individuals and companies 
and “whether BNL funds were used directly or indirectly for the 
purchase of implenents of war or dual use items which can be used 
in the manufacture of implements of war.” Finally, the letters 
updated the list of individual names that Greenberg had sent to the 
CIA vith his August 3 letter, and it limited the search to the tine 
period beginning March 1986. Greenberg believed that these broad 
Tequests also called for information on whether BNL-Rome knev, as 
vell as many other subjects. (Glark Tr. 109-110; Greenberg Tr. 
114-115, 162-163.) | 


5. The CIA's Supplemental Response = December 1999 

On December 18, 1990, the CIA wrote a third response 
letter to Greenberg as part of its overall response to the DOJ 
inquiries for BNL ‘intelligence information and, specifically, 
Greenberg's October 8 letter. (OIC Ex. 61.) The Decenber 18 
letter reiterated that the CIA had received cables disseminated by 
the State Department, and that it vas referring those cables to the 
State Departnent for its further reviev and a direct response to 
Greenberg's requests at pos. In total, the CIA provided over 100 


—— a a a a a 


In letters dated October 19 and December 19, 1990, the CIA 
3 such cables to the State Department and DIA.  (OIC Ex. 
2 
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cables, intelligence reports and summaries to the DOJ in response 


to the Greenberg requests. However, most of those cables did not 


relate to the issue of whether "BNL-Rome knew." 


C. e D Response - vemb 
The DIA provided an inter in response to Greenberg's 
. October 8 request by letter, dated November 23, 1990, fron Terry E. 
Bathen, Assistant General Counsel ("Bathen"). (Orc Ex. 73.) 
Bathen had received the assignment to prepare the DIA's response 
from Robert H. Berry, Jr., Deputy General Counsel ("Berry"). 
Bathen's letter to Greenberg isciuaea three intelligence reports 


that the DIA considered responsive.  (OIC Ex. 74) 
One of those reports, as discussed above, was a cable 


prepared r — Deering serial „ 
and dated September 12, 1959 SE 


— — — — D REED 


"According to Berry, SE - "over classified" 
as "secret specat" (specia e , @ designation reserved for 


reports of greater national security concern. (Berry Tr. 15-16.) 
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ir the interest of Greenberg and 


Clark at DOJ and they arranged to meet with mm and Bathen ín 
January 1991. (Berry Tr. 17, 21-23, 34-37.) Bathen's memorandum 
of that meeting, dated January 18, 1991, indicates that pam said 
he nay have written a second report or draft on the issue. (orc 
Ex. 81.) The DIA conducted a search for a second such report or 
draft, but found nothing on file. Bathen later told Berry that 
when he told Sa that the DIA had been unable to locate any 
drafts of such a second report, NEM expressed uncertainty as to 
whether he had in fact written such a report. (Berry Tr. 35-36.) 
After that meeting, Greenberg afd Clark believed that ; t had 
inflated the extent cf his source's knowledge and did not believe 
the =e report to be significant. (Berry Tr. 17; Clark 
Tr. 121.) According to Berry, Bathen reached the same conclusion 
- from the meeting. (Berry Tr. 16-17.) 

The DIA also provided a supplemental response by tvo 
letters, dated January 2, 1991, from Bathen to Greenberg, that 
transmitted a total of six cables. (OIC Exs. 79 and 80.) Bathen 
sent two letters on the sane date because one enclosed five cables 
labeled "Classified" (OIC Ex. 79, with enclosures) and & separate 
letter transmitted a cable labeled "Top Secret--SCI*" (OIC Ex. 80, 
with enclosure). None of the six cables is relevant to the issue | 
of whather BNL-Rome had contemporaneous knowledge of the unlawful 


activities at BNL-Atlanta. 
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The State Departnent responded to Greenberg's October 8 
information request with a letter dated Decenber 18, 1990. The 
letter asserted that the State Department had gatneree a “number of 
possibly relevant documents." Over 100 intelligence reports were 
ultimately provided to the DOJ fron the State Departnent.” Clark 
reviewed these State Department intelligence reports in Washington, 
although he did not remember precisely when: and the prosecutors 
transported the cables to Atlanta in April 1992 the cables for 
their review. (Clark Tr. 119.) Most of these cables did not 
relate to whether "BNL-Rone knev." 

E. The NSA Response - December 2990 

In response to vreenperg s October 8 requests, NSA 
conducted a broad search of the . most likely to contain 
information regarding BNL, and discovered a number of reports of 
‘intercepted communications it thought were responsive. At sone 
point in December 1989, J. Lionel Kennedy, an attorney at NSA 
supervising this search, orally advised Clark or Greenberg that 
those reports were available for their review. On December 27, 


2 State Department internal memorandum from "L." (the Legal 
Department) to "File," dated January 2, 1990, records that DOJ's 
Clark received from the State Departnent 32 cables that vere 
referred by the CIA, 3 cables from State Department's own files, 
and 48 documents retrieved by Frank Machak of FAIM. Such documents 
were transmitted to Clark from the State Department vith a cover 
nenorandun, also dated January 2, 1990. According to all available 
documents and testimony, the dates in both memoranda appear to be 
inaccurate (j,e., 1990 instead of 1991). A possible explanation 
may be that the author of the memoranda at the State Department, 
writing just after the nev year (January 2), inadvertently used the 
Previous year in dating the memoranda. 
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Clark and Greenberg visited NSA to review these reports and went 


through most of the material. Kennedy expected them to return the 
following week to continue their review, but never heard back from 
then. Kennedy was fairly sure that Clark and Greenberg did not 
complete their review of the NSA reports, and Greenberg confirned 
that impression. (Kennedy Tr. 7-26; Clark Tr. 121; Greenberg Tr. 
179-185) . There is no record that anyone at the DOJ ever went back 


to complete the review. (Kennedy Tr. 24-26.) 


P. e. N8 e8pon — v 

On Novenber 29, 1990, Greenberg revieved the NSC 
paterials responsive to his requests which vere related to "foreign 
policy" issues, such as loans to Iraq. They contained no infornza- 
tion on the subject of whether, BNL-Rome knew, or whether the 
intelligence agencies had contemporaneous knowledge of BNL- 
Atlanta's unauthorized loans. (ore Ex. 202; Greenberg Tr. 167- 
173.) Clark did not recall revieving any NSC docunenti (Clark Tr. 


121.) 


Ld 


EROS EE 
FBI agents reviewed all these NSA reports again in connection 


. with this investigation, and found nothing on the subject of BNL- 


Rome's contemporaneous knowledge of BNL-Atlanta activities. Sini- 
larly, they found nothing bearing on any knowledge of U.S. intelli- 
gence agencies of the BNL scandal or their involvement therein. 
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VI. . COMMUNICATIONS WITHIN TEX DOJ REGARDING INTELLIGENCE 
INPORMATION -- OCTOBER - DECEMBER 1990 PES 


In June 1990, DOJ clearly took responsibility for 
coordinating all the requests made to the Intelligence Community 
regarding the BNL investigation and the gathering of responsive 
materials. However, there is some disagreement as to who had the 
ultimate responsibility for reviewing, analyzing, and following up 
on the information received. 

Clark stated that he conducted an initial review of the 
intelligence information and did some follow-up, as described 
above. Y He further stated that he probably told the USAO that, 
in his opinion, the intelligence information vas mostly speculative 
or did not establish “contemporaneous knowledge" by BNL-Rone. 
However, Clark insists that he told the USAO that they had to look 
at the information for thesselyes, and that they should do their 
own analysis and follow-up. Clark denies that he ever reached any 
: firm conclusions about this material. In Clark's view, the USAO 
had much greater familiarity with the facts, and could better 


determine what intelligence information was useful. (Clark Tr. 


Greenberg believed that very little follow-up was done on any 
of the intelligence. information, even though such follow-up would 
have been routine. He assumed that Clark would conduct such 
follow-up "when appropriate,“ but certainly before the indictment. 
Greenberg did not believe he vas responsible for these tasks, 
because he was becoming less and less involved in the BNL matter. 
(Greenberg Tr. 144-154.) Mueller noted, however, that prosecutors 
id not traditionally focus on leads from intelligence sources as 
being particularly productive, for a variety of reasons. (Mueller 


Tr. 36-38.) 
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122-226, 127-130, 138-139, 152.) I must note, however, that 
"within DOJ, Clark vas the nost knowledgeable about the BNL matter. 
By contrast, the USAO believed that Greenberg and Clark 
had assumed responsibility for reviewing this intelligence 
fo 
information. As Rukstele stated: 
Eu 
Clark lived vith this case for months. And 
he's a bright guy. And I have all the confi- 
dence ,in the world in him to look at a CIA 


document and say, this impacts on the indict- 
ment, or this doesn't impact on the 


indictment. 3: 
(Rukstele Tr. 53.) McKenzie, Ruxstele and Wade each recall that 


Clark stated that he and Greenberg had reviewed responsive material 
from the intelligence agencies and determined that the information 
compiled would not affect or influence the proposed expanded 
indictment. (McKenzie Tr. 57-60; Wade Tr. 34-237; Rukstele Tr. 49- 
54.) Moreover, the USAO thought that its reliance on Greenberg and 
Clark vas justified because both had greater experience in the 
"Intelligence Community, the appropriate security clearances, faril- 
iarity with the facts and issues in the BNL case, and both had been 
given the assignment by Urgenson at the April 1990 meeting at DOJ's 
Command Center. (McKenzie Tr. 54-60; Rukstele Tr. 43-53.) 


3! 3 Clark's version seens to be supported by a memorandum 
dated December 6, 1990 from Clark to McKenzie that discussed 
Clark's work on the indictment and advised that "some of the CIA 
materials are here and can be reviewed by you at any time." (OIC 
Ex. 29.) Clark's memorandum also stated that additional CIA, State 
Department and DIA responses were expected. Clark also inforsed 
Urgenson in a memorandus, dated December 7, 1990, that BNL-related 
Materials from CIA, DIA, State Department, and NSA would be 
available for the USAO's inspection at DOJ within two weeks. (OIC 


Ex. 27.) | 
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Letters and pemoranda from McKenzie to DOJ in the Fall ef 
1990 appear to support the USAO's view that DOJ had the responsi- 
pility for handling Intelligence Community issues. McKenzie wrote 
a memorandum to Greenberg, dated October 9, 1990 (ore Ex. 91), and 
a letter dated October 15, 1990, to Urgenson (OIC Ex. 21) seeking 
general intelligence information (not specifically focused on BNL- 
Rone' s knowledge), that she believed "could impact the final scheme 
draft [of the indictment)]."? (OIC Ex. 21.) McKenzie wrote 
Urzgenson again on December 10, 1990, repeating the requests for 
information on U.S. government involvement in the BNL-Atlanta. 
activities. (OIC Ex. 28.) Among other things, McKenzie's letter 
sought a written response to inquiries concerning: 

(a) Whether the unauthorized BNL-Atlanta 

funding was orchestrated, approved or directed 

by any facet of the U.S. intelligence or 

counter Intelligence ep: prior to August 

4, 1989; (and) 

(b) Whether any facet of the U.S. Intelli- 


gence Community had any knowledge of illegal 
activities at BNL-Atlanta prior to August 4, 


XiwcKenzie and Rukstele also submitted a sta report to 
Mueller, dated October 1, 1990, to supplement € April 1990 
prosecution nenorandun. The status report aga raised the 


question about the knowledge of the U.S. Intelligence Community, 
but it is unclear to whom the issues vere assigned: 


Unanswered questions exist about the size, 
sophistication and activities of the Ira 
procurement network discovered during the 
investigation. Concern centers on what 
knowledge, if any, the U.S. intelligence and 
counter-intelligence agencies possessed and 
any. assistance provided to the Iraqi network 
by the U.S. a 


(OIC Ex. 16, p. 14) 
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1989, and if so, what did they knov and vhen 
did they know it.“ 


(OIC Ex. 28, p. 1.) 

Sinilarly, a January 28, 1991 nenorandun from Clark to 
Taylor reflects that Clark vas directly involved in the drafting of 
a new prosecution memorandum, even to the point of directing the 
precise language to be put into that memorandum concerning intelli- 
gence information received by DOJ. The January 28 nenorandun thus 
shows that Clark vas nore involved in the overall BNL matter than 
he now recalls. (OIC Ex. 303? Clark Tr. 138.) 

In any event, it does not appear that anyone from the 
USAO Task Force reviewed any of the intelligence information prior 
to the indictment being retürned on February 28, 1991. (McKenzie 
Tr. 67-69.) Thus, at that point, the USAO must have been relying 
upon the review by DOJ, regardless of whether that reliance was 
justified or whether further review was necessary. Clark diè not 
' believe that any of the intelligence information that he reviewed 
"indicated with any ee of certainty that BNL-Rome or BNL Ban- 
agement outside of “Atlanta vas culpable and avare." (Clark Tr. 
126-127: Greenberg Tr. 239.) Clark also believed that the Task 


\ 


. 


BycKkenzie also vrote a letter, dated October 19, 1990, to 
Wendy Blank in the Office of International Affairs, DOJ, and sought 
access to documents seized by the zm in the case against 


Matrix-Churchill, TDG, TMG and certain individuals. (OIC Ex. 305.) 
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force already resolved the possible leads raised in the cables.“ 
(Clark Tr. 90-94; 100-106.) | 

VII. | i reru ON WHETHER BNL-ROME KNEW =- OCTOBER 1990 - 

Even though the USAO continued to advocate in its October 
1990 prosecution memorandum that BNL-Rome vas a victim of the BNL- 
Neid scheme, DOJ vas still not convinced. A November 13, 1990 
nenorandum to Urgenson fron Clark recounted a meeting he had in New 
York vith officials at the Federal Reserve regarding BNL.  (OIC 
Ex. 23.) In the memoranduz, Clark described a number of documents 
containing information that suggested "BNL-Rome knew, and raising 
leads that he had not been avare of and that had not (to his 
knowledge) been pursued in Atlanta. (Clark Tr. 115-117.) 

The November 13 Clark 8 resulted in a six-page 
letter fron Urgenson to Rukstele, dated November 15, 1990, which 
.raised a series of questions as to the involvenent of BNL 
management outside Atlanta, and asked what steps had been taken to 
follov up various leads. (OIC Ex. 24.) The Clark menorandum also 


“Given Clark's strong feelings, even up to the eve of the 
Indictment's return, it would appear that had intelligence 
information supported his view, he would have disclosed this 
supportive evidence to the USAO and the DOJ. 


Sin an October 1, 1990 status report to Mueller, Rukstele said 
that "final approval of the proposed indictment must be secured 
from . . . Department of State and National Security Council." 
(OIC Ex. 16.) Mueller disagreed with this statement, saying 
eomer agency had the right to approve this Indictment. (Mueller 

° 20-21.) : ; ec 


Jon December 1, Clark raised this question again in a rough 
draft memorandum to Urgenson concerning the latest draft indictment 
Proposed by the Atlanta USAO. (OIC Ex. 304.) 
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srompted Urgenson to write a memorandum to Mueller, dated Nov 


30, 1990, stating that: 


In brief, our review continues to raise signi- 
ficant questions concerning the completeness 
of the U.S. Attorney's investigation on the 
central issue of whether Banca Nazionale del 
Lavoro (BNL) was an unwitting victim of a 
scheme to defraud. I am sending . . . Clark 
and. . . Taylor to Atlanta next Monday to 
review all memoranda of interviews and the 
documentary evidence the U.S. Attorney intends 
to use in its case chief as well as to develop 
a list of witnesses (U.S. and Italian) who 
should be called before a grand jury. 


v 


(OIC Ex. 26.) 
On January 11, 1991, nenbers of the USAO and Task Force 
(Ruckstele, McKenzie, AUSA Kent Alexander, Brill, and Agent Wade) 
met with attorneys from DOJ (Urgenson, Clark and Taylor) to discuss 
the status of the case. An outline of the agenda for that meeting 
shows that the USAO made presentations on several issues in this 
case, including a discussion by AUSA Alexander on the "importance 
of indicting the case as a schene to defraud." Two of the points 
on the outline for this topic vere: 
Ts Congressional scrutiny and likely charges of a 
8. Media scrutiny and likely charges of à cover-up. 
(OIC Ex. 301.) Next to these points is handwriting that appears to 
Say "State-Italian protest.* | | 
- At the January 11 meeting, it was agreed that, anong 


other things, the USAo vould D 


Ss Sark and Taylor spent a week in. 
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Atlanta between. January 25 and January 31 helping the USAO 
prosecutors conplete these tasks. (Clark Tr..141.) 

ferne an 
review of documents, the DOJ finally accepted the view that neither 
BNL-Rome nor its aapiovess should be indicted. On February. 1, 
1991, Urgenson wrote a nenorandun to Mueller stating that, after 
this work, he concurred vith the USAO's recommendation that BNL- 
Rome be treated as a victim.  (OIC Ex. 32; Urgenson Tr. 145-146; 
Clark 143-151.) While Clark concurred in that recommendation, he 
still had doubts, and wrote a memorandum to the file that sane day 
raising questions as to whether BNL-Rome knew or should have known 
of the BNL-Atlanta scheme, particularly in light of an article 
dated February 20, 1988 in the Middle East Economic Digest 
(SMEED"). (OIC Ex. 33.) (Two days later, Drogoul and Von Wedel 
executed the first of the four MTLs with the Iraqis.) The MEED 
article stated, among other things, that BNL-Atlanta had comaitted 
to financing many hundreds of millions of Commodity Credit Corpora- 
tion loans to Iraq, and that BNL was highly exposed to Iraqi risk. 
(OIC Ex. 203; Clark Tr. 145-150.) 

Greenberg stated that the DOJ attorneys retained concerns 
about the case that vere never completely satisfied. In his view, 
the interviews of the Italians never fully resolved some basic 


issues, and certain avenues of inquiry were not "pushed." 


ron or about January 15, 1991, Rukstele announced that, 
effective February 15, 1992, he would become First Assistant U.S. 
Attorney in Las Vegas, NV, vhere he vas before Atlanta, and there- 
after, he vould no longer actively be involved in the PE case. 
(Rukstele Tr. 60-62.) 
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(sreenberg Tr. 202-203.) However, Greenberg pointed out that he 
was not closely involved in the case at that point. (Greenberg Tr. 
203-204.) - 
Whether or not the USAO or DOJ attorneys harbored private 
doubts about BNL-Rone's ignorance of BNL-Atlanta's activities, all 
agreed that there was insufficient evidence at that time to warrant 
an indictment against BNL-Rome. Clark did not believe that any of 
the intelligence information was "probative" on this issue. (Clark 
Tr. 152, 126-127.) He stated that the USAO could have been nore 
diligent in revieving the available intelligence information; 
however, he did not think that a more diligent reviev vould have 
resulted in a different conclusión. He also said that he did not 
believe that the USAO deliberately ignored this inforzation. 


(Clark Tr. 152-153, 166.) 
As a result of this work, the final Indictment treated 


BNL-Rome as a "victiz" of a scheme to defraud by Drogoul and others 


at BNL Atlanta.“ 


“the indictzent did not charge the Central Bank of Iraq 
("CBI"), even though it had been named as a potential defendant. 
Mueller testified that the decision not to indict CBI vas based on 
foreign policy considerations raised by the State Department and 
the Treasury Departaent. (Mueller Tr. 24-26.) A February 8, 1991 
Remorandum from Nicholas Rostow, Esq. to Brent Scowcroft at the 
National Security Council on the BNL indictment stated: 


I have inforzed Robert Mueller . . . of your 
reluctance to seek an indictment of Iraqi 
government officials whom ve are unlikely to 
take into custody. Bill Barr may call you to 
discuss this matter. . .. In the event Barr 
calls you about this matter, I recommend that, 
as part of the defense of your policy 
preference not to go forward, you carefully 
question him with respect to the [DOJ's! 
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VIII. ADDITIONAL INTER-AGENCY INFORMATION REQUESTS -- 


ZEBRUARY 1221 


In February 1991, the DOJ renewed its requests to the CIA 
for name traces and information on certain individuals and cor- 
porate entities in anticipation of the BNL indictment about to be 
returned by a Grand Jury in Atlanta. Ina letter dated February 9, 
1991, Richard of DOJ wrote Jameson and requested updated informa- 
tion e all the entities previously named in the Greenberg letters 
as vell as two new entities, Central Bank of Iraq and Rafidain 
Bank. Two days later, Richard orally requested Jameson to initiate 
a search on the Iraqi Ministry of Industry and Military Production 
and an updated search on Wafai Dajani. 

The CIA responded with a letter, dated February 12, 1991, 
from Jameson to Richard. (OIC Ex. 306.) The letter, consistent 
vith previous responses, stated that "[njone of the (CIA) searches 
have located any record of either a current or past ‘relationship 
between this agency and any of (the) Índividuals or entities" named 
in Richard's letter. The letter concluded by. noting that “we have 
been asked to respond to Congress about the BNL matter and would 

| appreciate any thoughts on how to respond." | 


The CIA provided an additional response to Richard's 
February 9 request in a letter, dated March $, 1991, tro» ND 


|o assistant General Counsel, CIA i 1l to Clark at DOJ. 


reasoning for wanting to proceed. . .. 


(OIC Ex. 117.) Attorney General Barr said that he had no 
recollection of talking with anyone on this issue, and Rostow 
recalled no further discussion on this. (Barr Tr. 19-21; Rostow 


Tr. 38-41.) 
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uic Tx.3$9.) The letter, with ‘attachments, conveyed 


additional information from the updated CIA searches in the form 
of: (i) newspaper and television reports on ay 
(ii) 10 new intelligence reports on the named. individuals and 
entities: ana (iii) classified docunents, originated by NSA and the 
State Department, vhich were referred to those agencies. ay 

| On or about February 22, 1991, the DOJ and the FBI 
received the CIA cable (listed gupra, on p. 17, subpara. 10), 


reporting tha 


There is no evidence the Fraud Section of the 


Criminal Division or the USAO Task Force ever saw this cable. (OIC 


II. DOJ'$ RECEIPT OF TIZ 6 MOVEMBER 1989 TYPESCRIPT -- 


* On March 11, 1991, ee. another letter to Clark, 
referring to a recent meeting attanded 2 Clark and Green- 
berg, and enclosing a copy of the 6 November Typescript by the 
CIA's Directorate of Intelligence that had never been provided to 


the DOJ (OIC Ex. 53.) Clark did not believe that the typescript 
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yas at all significant on the issue of whether "BNL-Rome knew," 
pecause it was based only on press reports. 2 

1“ explained that che 6 Novenber Typescript 
vas not produced in previous trace searches because "the office 
that produced it inadvertently failed to reference ít in the 
indices maintained by the Directorate of Intelligence.*? CIA 
analyst BS did not understand this, saying that a copy of the 
typescript would have been kept in her personal file and her 


Division's file, and could have been easily retrieved. (Clark Tr. 


83-84, 134: rr. 23-27.) 

The 6 November Typescript had been the subject of the 
January 31, 1990 transmittal letter tron : the CIA to 
David Kunkel at Department of Agriculture but that letter was not 
provided to the DOJ until October 1992. The January 31 letter 


stated that "new information" had come to light that "managers at 


BNL headquarters in Rone were involved in the scandal.“ 
had also drafted this letter tor signature. She was 
unsure whether her sources at the time vere public or private, hut 


when she was later asked to declassify this letter, she found a 


Members of the USAO Task Force saw the 6 November Typescript 
in Washington on two occasions. First, Wade of the Departnent of 
Agriculture and Richard Horton of Customs saw it during a September 
13, 1991 trip to Washington. McKenzie, Chartash and Wade sub- 
squently saw it when they traveled to Washington and viewed 
classified materials. (McKenzie Tr. 70-72; Chartash Tr. 60-61.) 

The 6 Novenber Typescript vas ultimately sent to Atlanta 

by DOJ on July 9, 1992, in response to McKenzie's request for a 

Copy of a report that had been cited in a recent Los Angeles Times 

article. When DOJ forwarded the 6 November Typescript, McKenzie and 

others in Atlanta realized that the newspaper article had cited a 
report that they had already seen. (McKenzie Tr. 71-72.) 
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Lendon Financial Times article that supported this statenent, and 
was able to declassify the letter on the grounds that a public 
source existed. 1 Tr. 31-33.) She disagreed vith the 
August 14, 1992 letter from Elizabeth R. Rindskopf, General Counsel 
to the CIA, to Allen Charles Raul, General Counsel to the 
Department of Agriculture, which suggested that the 31 January 


letter was based only on press reports. | (OIC Ex. 223, p. 3; 


EE Tr. 52-53.) 


. N — 


„ 


In October 1991, the House of Representatives’ Cozsittee 
on Banking, Finance and Urban Affairs, chaired by Representative 


certain BNL-related cables that the State Department had identified 
by serial number, and referred to the CIA under the "third agency 
rule." The CIA declined to produce any "rav" classified intelli- 
"gence infor»ation to a "non-oversight" committee in Congress (such 
as the Gonzalez Committee), but it agreed to prepare a summary of 
that information as a compromise ("the Summary"). It also added 
two "Analytical Comments" at the end to “round out" the CIA 
Summary. 

The gE section of the CIA's Directorate of Operations 
prepared the CIA Summary based solely on the cables that had gone 


to the State Departzent, and then passed it along to the Director- 
ate of Intelligence for analytical comments. n recalled 


* 603 


WEN SECRE? TD O 
. ONCLASSIFIED 

knowing the Sunnary end analytical comments would be reviewed by a 
Congressional Committee which prompted her to spend approximately 
two hours revieving it (and possibly the cables), and preparing the 
connents. | Her "Analytical Comment B" stated that two of the 
cables, dated October 20, 1989 and February 21, 1991, "confirmed 
press allegations that nore senior BNL officials in Rome vere 
witting of BNL-Atlanta's activities." ENE does not recall 
reviewing any other BNL information before preparing the connents, 
although she had some background on BNL, discussad above, that nay 
54-60.) 
insisted that the Summary and 


have influenced her thinking.“ 


At her interviev, 
the underlying cables support her analysis. She recognized, 
however, that the verb "confirmed" could be misinterpreted to mean 
that there vas "evidence" that BNL-Rone knew, when she meant to 
suggest that the cables in the Summary constituted additional, 
‘firmer information that appeared to corroborate press reports. 
Similarly, ee stated that she did not mean to suggest that the 
cables showed that BNL-Rone was "vitting" of any illegal activities 
at BNL-Atlanta. Í The word "activities* could refer to either lawful 
or unlawful activities, and the cables were ambiguous on that 


subject. N (r. 50-75.) 


e 


7 did not recall whether she reviewed the 6 November 
Typescript or the 31 January 1990 letter during the preparation of 
Analytical Comment B. 
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| arter RA finished her comments, the Surzary with the 
analytical comments vas distributed to several people at the CIA," 
but it was not distributed to the DOJ or the FBI. The Summary was 
reviewed by Dennis Kane, of the Gonzalez Committee, in October 
1991. Kane was allowed to take notes on the Summary and these 


notes apparently became the basis for the Gonzalez press release 


almost a year later, on September 14, 1992. (Clark Tr. "ENG 


Tr. 55.) 


en 


XI. ADDITIONAL INTZR-AGENCY REQUESTS -- JUNE 1991 = 
e. v ß EE 
| The USAO continued to make periodic requests for intelli- 
gence information, but none related to BNL-Rome's knowledge or the 
knowledge or participation of U.S. government agencies. For 
example, a letter dated June 7, 1991 from Alexander of the USAO to 


d I. EOM of the CIA subnmitted four additional nazes for trace 


uM I p 


. Searches." In addition, Clark sent a facsimile transaittal, dated 


February 21, 1992, to * the CIA. The transzittal 


from Clark states that he is transmitting "3 TD's" that had been 
released to the CIA during 1990 and 1991 and that Clark vould 


“one of the people on the routing slip was T rea 
of the CIA's Office of General Counsel, although does not 
recall seeing the Sunna at that time. ( Tr. 112-113.) 
Almost a year later, — rote the September 4, 1992 CIA letter, 
for Holnes's signature, ntained responses that could be read 


to be inconsistent with Analytical Comment 8. 


Gof the four names submitted, just one vas related to BNL. 
The other three names vere submitted in connection with a separate, 
non-BNL matter that Alexander vas handling. 
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contact VEM to discuss vhether "reviev of the TD's vould affect 


the BNL case."  (OIC Ex. 225.) 


JII. INSPECTION OP INTELLIGENCE INFORMATION BY THE USAO 
TASK FORCE TAM -- AP = 99 


The USAO and its Task Force reviewed the intelligence 


information received by DOJ on at least three occasions after the 
Indictment was returned on February 28, 1991. Clark testified that 
the USAO and its Task Force members thoroughly reviewed the infor- 
mation on several occasions at DoJ, and that nothing was vithheld 
from then. (Clark Tr. 130.) McKenzie felt that the USAO and its 
Task Force had an "open invitation" to reviev the intelligence 
information, but she felt a visit vas not mandatory or urgent 
because Clark had told thea the materials would not affect the 
Indictment. Wade recalls that he Yevieved some State Department 
cables in December 1990 or January 1991, and that he and Richard 
Horton (of Customs) reviewed CIA, DIA, and State Departaent reports 
at DOJ on September 13, 1991. (Wade Tr. 41-46; 55-68.) Further, 
on April 30, 1992, the USAO's McKenzie and Randy Chartash 
("Chartash") along with Wade reviewed four to five folders of the 
classified documents at DOJ (including CIA, DIA, and State 
Department reports that Wade and Horton had previously seen) .“ 
After their April 1992 reviev, thay were pernitted to take the 


“an index of all the intelligence reports, vhich vas prepared 
by Nancy Brinkac, a trial attorney at DOJ working with Clark, 
confirms that on April 30, 1992, all the attorneys working on this 
Case had the opportunity to review all of the cables that the DOJ 
had obtained from the Intelligence Community. (OIC Ex. 226; Clark 
Tr. 74-79, 153.) 
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state Department classified documents (over 100 intelligence 
reports) back to Atlanta. The CIA, hovever, declined to perzit 


their own intelligence information to be removed fron the DOJ 
building. 
111. THE. DROGOUL PLEA HEARING AND DEBARIETINGS ~~ 

ZUNE - AUGUST 1992 00 

On June 2, 1992, Drogoul pleaded guilty to 60 counts of 
the 347 - count rndictuent and agreed to cooperate fully with the 
Government. At the plea Wearing, Judge Shoob questioned vhy the 
USAO vas pernitting Drogoul to plead guilty to only 60 counts, vhen 
he had shortly before indicated that he vould plead guilty to the 
entire Indictment and make a full statezent to the Court. Judge 
Shoob, in accepting Drogoul's guilty plea, suggested that Drogoul 
was being "silenced," and — T that he vould get no downward 
departure eroi the sentencing guidelines if he did not tell the 
.full story at his sentencing hearing.“ 

Thereafter, the USAO debriefed Drogoul on 33 occasions. 
During these debriefings, Drogoul identified five individuals 
involved in the BNL scandal that he believed night have soze 
connection with U.S. intelligence agencies. He was also asked 
repeatedly whether "BNi-Rome knew." Drogoul offered no solid 
evidence of BNL-Rcme's ‘knowledge, other than saying that he 


believed officials at BNL-Rome vere avare of the unauthorized 


54 detailed analysis of the Rule 11 hearing and other issues 
raised by the Court is contained in Part I of this Report. 
Accordingly, this Part II of the Report will consider only those 
rauas pre by the Court that relate to Intelligence Community 

nformation. 
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loans, based on their knoving glances, vinks and nods, and because 
they "nust have been avare" from the size of the transactions and 
other "signals." | | | 
In August 1992 defense attorney ‘Bobby Lee Cook began 
representing Drogoul, and Drogoul subsequently refused to cooperate 


further vith the USAO. 


XIV. CONGRESSIONAL COMMITTEE REQUESTS -- JUNE 1992 

By letter dated June 3, 1992, Senators David L. Boren and 
Frank H. Murkowski, on behalf ef the Senate Select Comnittee on 
Intelligence ("Senate iütaliisence Committee"), wrote Robert M. 
Gates, Director of the CIA, and requested an,"all-source chronology 
which recounts all Intelligence Community reporting on all branches 
of (BNL), with particular emphasis on that bank's relations with 
Iraq" or with any third party that engaged in arms transfers or 
defense cooperation with Iraq." The CIA prepared such a chro- 
‘nology. 

On July 24, 1992, Director Gates notified Representative 
Gonzalez that nearly all of the 6 November Typescript (annexed as 
OIC Ex. 14) had been declassified and provided to him. The report, 
in declassified form, was then reprinted in the July 31 


Congressional Record at pp. H7142-7144. As a result, Alan Charles 
Raul, General Counsel, Departzent of Agriculture, wrote an 


“A copy of the June 3 Boren letter and an abbreviated two-page 
chronology were faxed to Ellen R. Meltzer, Senior Litigation 
Counsel, DOJ, on September 2, 1992. (OIC Ex. 302.) It is unclear 
whether anyone at DOJ was previously aware of the Senate Intelli- 
gence Committee request or of the CIA's chronology. 
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‘August 7, 1992 letter to Rindskopf, CIA General Counsel, requesting 
that the transmittal letter accompanying the report (Le. the 

3 letter to Kunkel, dated January 31, 1990), be declassified 

as well. - (orc Ex. 223.) According to Raul's letter, e 
transmittal letter provided “certain additional information 

regarding the BNL-Irag situation that is not reflected in the 

November 6 memorandum . . . (that) is highly relevant to the 

current inquiries into the BNL-Iraq matter." Rindskopf responded 

vith the letter to Raul, dated August 14, 1992, that is referred to 

above, vhich enclosed a declassified version of the cover letter 

and noting that the "additional information" referred to by Raul 

"has been sourced to various newspaper reports." (OIC Ex. 223, p. 

3.) 


Iv. IXNT22-AGZUUCTY COMMUMICATIONS REGARDING DIVERSION/AARTIZRING 


l During the Sumner of 1992, the USAO asked DOJ to request 
information from the Intelligence Community on the issue of whether 
Iraq was diverting agricultural products purchased through the 
Commodity Credit Corporation guarantees to Soviet block countries, 
and bartering thea for ailitary equipment." Although these 


ern a letter dated July 31, 1992, DOJ's Clark wrote Janeson 
at the CIA concerning the diversion and sought, anong other things, 
copies of all reports provided to Congressional Committees, 
including a report prepared at the specific request of the Senate 
Intelligence Committee regarding the Intelligence Community's 
knowledge of BNL and the Iragi procurement network (1,49,, the "all- 
Source chronology" prepared by the CIA for the Senate Intelligence 
Committee). According to Brinkac, the CIA immediately made 
available to the DOJ for its review at the CIA all such reports, 
and Meltzer reviewed the all-source chronology. 
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reguests were broad enough to pick up additional information on the 
issue of whether BNL-Rone or the Intelligence Community knew of, or 
participated in, the BNL-Atlanta unauthorized loans, they do not 


appear to. have done so, despite full searches and review of 


documents.“ 


XVI. TEZ MILTING AT DOJ QN AUGUST 31, 1992 

On. Xosust 31, 1992, Brill met with Mueller and Ira 
Raphaelson in connection vith the-Drogoul sentencing hearing that 
was scheduled to begin on September 14. They discussed, azong 
other things, the need to. follov up on "every lead" from the 
Intelligence Community questions raised by Drogoul when he 
identified five people with possible intelligence agency connec- 
tions. (OIC Ex. 56.) They alse discussed the USAO's need for 
help from DOJ in drafting the Sentencing Menorandum, which vas 
behind schedule. (Brill Tr. 70-87; Mueller Tr. 48-57.) 
To help with these tasks, Mueller assigned Ellen R. 
Meltzer, Senior Litigation Counsel, Criminal Division, Fraud 
Section ("Meltzer"), who had been handling the DOJ's response to an 
August 11, 1992 subpoena from Representative Gonzalez's Committee, 
and who was somewhat faniliar with the case. Mueller thought that 


“although my investigation discovered documents showing that 
U.S. intelligence’ agencies were gathering information prior to 
August 1989 on the Iraqi procurement of military equipment financed 
at least in part by the BNL-Atlanta loans, these issues are not the 
focus of this Report. 


% New York Times column published that day alleged contempo- 
8 knowledge by the CIA of the illegal activities of BNL- 
Atlanta. 
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Meltzer's writing skills vould be particularly useful to the USAO, 
and that her participation would avoid the personality conflict 
that had developed betveen Clark and McKenzie. (Brill Tr. 19-80; 
Mueller Tr. 92-93.) Mueller, Brill and Meltzer may also have 
discussed sending letters to all the intelligence agencies at that. 
point, but neither Mueller nor Brill has any specific recollection 


of the substance of that discussion. (Mueller Tr. 62, 64, 86-87.) 
IVII. SUMMARY. OF SIGNIPICANT EVENTS RELATED TO DISSEMINATION 


A summary of the foregoing significant events in connec- 
tion vith the requests by the USAO and DOJ for intelligence infor- 
mation, the responses by the Intelligence Cosmunity, and the dis- 
semination and review of such inforaation is set forth below = 
order to set the context for the events of Septenber 1992. 


August 4. 1989: The BNL scandal becomes 
public knowledge as the search warrant is 
executed at the offices of BNL-Atlanta. 


December 7, 1989: AUSA McKenzie writes a 
letter to DOJ's Warlov in the Office of 
International Affairs listing four Iraqi 
nationals, then targeted in the proposed 
indictaent, for. dissemination to the 
Intelligence Community. 


January 31, 1990: — CIA's a sends 6 
November Typescript to USDA's Kunxel. 


January 2. May 2 1999: DOJ and USAO 
participate in a series of meetings where, 
apong other matters, the issue of whether 
"BNL-Rone knew" is debated. 


July 3,.19990: AUSA Rukstele writes a letter 
to DOJ's Richard seeking intelligence 
information on whether the CIA had knowledge 
or played a role in BNL's dealings with 
foreign governments and, specifically, Iraq. 
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August 3, 1990: DOJ's Greenberg writes 
remorandun to CIA's MEME requesting an “all 
component search" for CIA information on BNL 
(this is the first formal request by DOJ of an 
Intelligence Comnunity agency). 


u : CIA's Jameson writes 
Greenberg a letter with the CIA's "interin 
response," stating that information had been 
collected as to certain of the names Greenberg 
provided. 


October 2, 1990: Jameson writes Greenberg a 
letter, annexes classified exhibits and refers 
Greenberg to classified documents at other 
intelligence agencies. 


October 8, 1990: Greenberg writes letters to 
CIA, DIA, NSC and the State Department 
requesting information on 31 individuals and 
BNL funding practices. 


October 15$, 1990: McKenzie writes Urgenson a 
letter seeking general intelligence inforza- 
tion that could impact "the final sches 
draft" of the Indictment. 


2 TN DIA's Bathen writes 


Novezber 22, 31990 
Greenberg letter with three enclosures, 
including Ri E 


Novezbar 29, 1990: Greenberg reviews NSC 
materials, compiled in response to DOJ's 
request, that contain no information on 
whether "BNL-Rome knev." 


2 : Jameson writes a third 
response letter to Greenberg, annexing 
Classified information. 


z : State Departzent writes a 
letter to Greenberg stating that it has 
gathered relevant documents in response to 
Greenberg's request. 


Decezber 1990:  NSA's Lionel Kennedy advises 
DOJ (Clark or Greenberg) that NSA had a number 
of reports available for their reviev. 


e : Clark writes a nenorandun 
to McKenzie stating that CIA materials could 
be revieved by her at DOJ at any tine. 
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ember 27 : Clark and Greenberg reviev 
documents at NSA. 
December 1990 -- January 1221: Clark advises 


USAO that the Intelligence Comnunity informa- 
tion gathered at DOJ to date vill not affect 
the Indictment. : 


ece 0 -- : USDA's Wade, a 
nenber of Task Force, reviews classified State 
Department cables at DOJ. ex 


February 9, 1991: Richard writes Jameson a 
letter requesting updated CIA trace searches 
and information on certain individuals and 
corporate entitites. 


' February 11, 1991: Richard orally requests 
' that Jameson initiate CIA searches on the 
Iraqi Ministry of Industry and Military 
Procurement and Wafai Dajani. 


February 12, 1991: Jameson ‘writes Richard 
stating that the CIA had no relationships with 
the entities and viduals named in 
Richard's recent letter. 


February 22. 1991: DOJ and FBI receive a CIA 
cable in norzal cours 


n 
= 


February 23, 1991: Indictaent is returned. 


. Karch 5, 1991: CIA's ES writes Clark with 
supplemental response and classified 
attachments. 


Marsh 11. 1991: writes Clark and 
encloses copy of the 6 November Typescript. 


September 123, 1991: Task Force sembers Wade 
and Horton review CIA, DIA and State 
Department documents at DOJ. 


October 1221: CIA's 
analytical commentary to 
cables for review by staff 
Banking Committee. 


prepares 
7 Summary of 
r of House 
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: | DOJ's Brinkac and a paralegal 
prepare index of all cables in files at DOJ. 


Apri] 30, 1992: Wade and AUSA's Chartash and 
McKenzie review CIA, DIA and State Department 
documents at DOJ and transport State 
Department materials to Atlanta. 


September 1, 1992: OJ's Meltzer drafts 
letters to CIA, DIA and NSA seeking nane 
traces and responses to questions. . 


? 
$ 


I. 
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THE GUPTEMBER 1992 STORY 


THE SEPTEMBER 1, 1992 LETTERS TO THE INTELLIGENCE 
2 


° On September 1, 1992, Meltzer drafted letters to the CIA, 


. addressed to David Holmes (OIC Ex. 47), to the DIA, addressed to 


Robert H. Berry, Jr. (OIC Ex. 86), and to the NSA, addressed to 


Stewart A. Baker (OIC Ex. 46.) The letters vere virtually identi- 


cal, listing ten questions concerning vhether the intelligence 


agencies and BNL-Rome had contemporaneous knowledge of BNL- 


* U 


Atlanta's unauthorized loans.” 


In particular, Question 8 of each letter asked: 


Does the (agency) have any inforsation that 
BNL-Rome vas avare of the illegal activities 
engaged in by BNL-Atlanta? If so, where did 
the (agency) acquire such knowledge? 


This question was added by Brinkac, after she was asked to review 
Meltzer's letter.  Brinkac thought it was an important question 
because of allegations that had been made in the press about BNL- 


Rome's knovledge.?! (Brinkac Tr. 34-44.) 


Since Mueller and Urgenson vere both unavailable,” the 


letters were briefly reviewed only by Dennis Saylor (Special 
Counsel and Chief of Staff to Mueller) and Brinkac before being 


- She versions to CIA and DIA also naned the five purported 


"sources" referred to by Drogoul, and asked whether the agencies 
had information on any of the names. 


3! Brinkac later advised that the word "illegal" in Question 


8 vas probably chosen by someone else. (Brinkac Tr. Vol. 2, 6-7.) 


3Urgenson vas preparing for the BCCI trial, then scheduled for 


mid-October 1992.  (Urgenson Tr. 181-182.) 
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signed by Gerald E. McDovell, Acting Deputy Assistant Attorney 
General and Meltzer's Fraud Section Chief, who had little 
familiarity with the BNL case at the time. (Urgenson Tr. 182-82.) 
Saylor and the USAO representatives do not: remember drafting or 
naking any substantive cornents on the Septenber 1 letter. (Saylor 
Tr. 26°28; Brill Tr. 87-89; McKenzie Tr. 105.) 

i Before sending out the letters, Meltzer telephone 
at the CIA and Berry at the DIA, and Brinkac called Kennedy at the 
NSA. The purpose of these calls vas to advise that the letters vere 
being sent in anticipation of intelligence information issues being 
raised during the Drogoul sentencing hearing.” Meltzer then faxed 
two copies of the letter to the CIA for Folzes ana and a 
copy to Berry and Kennedy at DIA and NSA, respectively. The 
letters called for a response by Septenber 4. (Berry Tr. 48.) 

After sending out the inforaation requests to the CIA, 
" DIA and NSA, Meltzer vrote a short note to Mueller describing her 
actions and enclosing copies of the letters.  (OIC Exs. 57, 58; 


Brinkac Tr. 44; Kennedy Tr. 38-39.) 


Sieltzer faxed the five names referred to by Drogoul to 
On August 31. tates that he had heard the five nazes 
before from McKenzie, vho bad made informal requests to for 


CIA traces n. 4d the course of her involvement with the BNL 


investigation. always responded to McKenzie's requests 
informally, but would notify Nancy Brinkac at DOJ and write a 
summary memorandum of the trace. 
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11. MELTZER VIEWS THE CIA'S ALL-8OURCE CHRONOLOGY -- 


On Septenber 3, a CIA representative showed Meltzer the 
all-source enronorogy that the CIA had prepared for the Senate 
Intelligence Connittee earlier in the summer. This chronology vas 
not shown to DOJ until Meltzer heard about it tron WANN and 
specifically asked to see a copy of it. 

Meltzer was pernitted only to review this chronology and 
take notes, but not make a copy.“ The chronology summarized 
events and intelligence information related to BNL dated from 1984, 
including the following. cables on the subject of whether "BNL-Rome 
knew" 285 | | 
12 September 1989 CIA operational cable 


2. 12 Septanber 1989 DIA (collusion); 
s October 1989 CIA intelligence cable . 


20 April 1990 CIA rur cable 


SiMeltzer's notes of this chronology vere later typed and put 
in her files. 


33111 of these cables have previously been described in detail. 
62 = 
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The CIA representativa was unable to ansver Meltzer'g 
questions about. the cables, and it is unclear how thoroughly 
Meltzer revieved the all-source chronology. Certainly, her notes 
of the chronology do not reflect all the information in the cables 
set forth above. Moreover, the chronology did not refer to T 2 
CIA's October 1991 Summary prepared for Representative Gonzalez; it 


did not include a summary of paragraph 4 of the 12 January 1990 D: 


intelligence cab! — ö 


and it did not refer to the 22 February 1991 cable 
suggest ing i ncm 1 ee 


N 


ITI. THE RESPONSES TO TAS 82PTD)023 1 LITTERS -- 

On September 4, 1992, Meltzer received letters from the 
CIA and DIA responding to the DOJ's September 1 requests. (OIC 
Exs. 48 and 98, respectively.) The CIA letter responded to 
Question 8 specifically as follows: i 

CIA has publicly available  inforaation, 

acquired in the December, 1989 - January, 1990 

time-frame, that BNL-Rome vas avare of the 

illegal activities engaged in by BNL-Atlanta. 
(OIC Ex. 48, p. 2). 

The DIA responded generally to all DOJ's requests vith 
the statenent: 

Our fíle search vith regard to the ten ques- 

tions posed by Mr. McDovell's letter has been 

negative. DIA has had no involvenent vhatso- 

ever with BNL. | E 


(OIC Ex. 88.) 
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On n 8, 1992, Brinkac received the NSA's response 
to the DOJ's Septenber 1 letter. (OIC Ex. 46.) The NSA letter 
responded to Question 8 specifically with the word "No", but noted 
that the agency's response was linited by the type of inforaation 


collected. (OIC Ex. 230.) 
| When Meltzer sav the September 4 letter, she called 


Urgenson to discuss the CIA's response to Question 8. Urgenson had 


no independent recollection of that call, but an E-Mail from 


"o 


Meltzer to Brinkac, dated September 4, reflects part of that 


coversation: 


I spoke with Larry re! CIA's response to 
question 8. We (i.e., you) need to follow up 
with CIA and just make.sure that vhat they are 
referring to is nothing more than press 
reports, etc. and what they ee 
concerned. s i 


(OIC Ex. 49.)% i 

Shortly thereafter, Meltzer left for Atlanta to assist in 
the preparation of the sentencing menorandum. * Although Brinkac 
recalled receiving the September 4 E-Mail from Meltzer, she had no 
recollection of folloving up vith the CIA, or discussing this 


further with Meltzer. (Brinkac Tr. Vol. 2, 3-6.) 


Ségrgenson darale from this E-Mail that he briefly discussed 
the issus. vith Meltzer on the telephone as he prepared for the BCCI 
trial.  (Urgenson Tr. 183-84, 187-88.) 


mckenzie reviewed the CIA's September 4 letters from the CIA 
and DIA shortly after Meltzer arrived in Atlanta, but the USAO did 
not have the appropriate clearance to review the NSA's September 8 
response. Mueller, Urgenson, Brill and Chartash do not recall 
seeing any of these September letters until Buch later in the 
month. (Mueller Tr. 73; Urgenson Tr. 89-90.) 
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Throughout. early September, no DOJ or USAO attorney 
consulted with Clark or Greenberg in connection with the 
Septerber 1 letters or the responses to those letters, even though 
they were probably in the best position to avaata these letters 


and responses based on their prior work. (Clark Tr. 167-169, 176.) 


A. The CIA's Preparation of Its Response 
nb 


Both MB and Holzes, the Deputy General Counsel at the 


CIA, received a copy of the Dog's September 1 letter. |. LI 
been involved in the BNL case since June 1991," and Holmes vas 
handling the matter for General Counsel Elizabeth Rindskopf while 
she was absent from the offices Holmes specifically assigned 
bee] (via Jameson) to handle the CIA's zesponse to the Septenber 
1 letter, even though he stated that he vas not entirely confident 
FREE abilities, and thought he needed supervision. (Holzes 


.Tr. 19-21, 23-25, 35-36. ) 

. that he took a number of steps to respond to 
the DOJ's September 1 letter. First, he initiated a trace search 
of the five names submitted by Meltzer to be conducted by the 
Directorate of Operations Information Management staff, Se 


Uwe * uu Be 


uam had previously been assigned to respond to specific 
requests of Representative Gonzalez, made during the period of 
August through September 1991, for certain cables. In April 1992, 
in response to a subpoena fron Representative Gonzalez's Committee, 
the Treasury Department located five CIA cables related to BNL that 
appeared responsive to the subpoena. recalls that he 
received the cables from Treasury Department attorney Gerry 
DiGiulio and then reviewed the cables with Brinkac and Clark at 


DOJ. 
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‘cooper Tr. 9-11, 79-82.) He aiso reviewed numerous records, and 


prepared proposed responses to the ten questions in the Septe=ber 


1 letter.) Finally, — reviewed his proposed responses with 


— o: of Congressional Affairs EE and 


of Intelligence Office of Near Eastern and South Asian Analysis. 


in the Directorate 


(Cooper Tr. 87-93.) ES 
According to EES "[a]t no time did any of those 


individuals object to the answers" and (these were the people 


designated by their front offices to give a final say-so as to the 


specifically 


allegedly reviewed the following 


information in connection with his response to Question 8: 


1. 


Litigation files maintained in the CIA's Office of 
General Counsel; 


Piles maintained in the CIA's Office of 
Congressional Affairs; 


The 6 Novenber Typescript prepared by Directorate 
of Intelligence (OIC Ex. 14); 


The N transaittal letter (enclosing the 
6 Novenber Typescript), which stated that BNL-Rore 
knew of BNL-Atlanta's activities (when questioned 
by stated that his opinion vas 
based on press reports during the December 1989 
and January 1990 period) (OIC Ex. 110): 


All cables then on file and the 16 or 17 
Directorate of Intelligence reports in which BNL 
was menticned; and i 


EE. 13-15, 87-96, 102-105.) 
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responses. = Tr. 14-15, 88.) DLL stated that 
|o En B LL that the words "publicly available 


information" be substituted cor B phrase of "press reports" 
in proposed response to Question 6, because the latter 


clause did not sound technical enough for an intelligence agency.“ 


re. 102.) 
m disagreed vith EN account. According to 


her, called only once during this period to ask vhat sources 
she and were aware of on the subject of whether BNL-Rone knew, 
That call was late on a Friday afternoon, probably on Septezber 4. 


DONNER d that she vas avare off-hand of press reports 
Püsgesting that BNL-Rone knev, but would have to check her file as 


to whether there was any non-public information. However, MM 
did not ask her to do such a revieu. IM stated she never sav 
any draft of the September 4 letter, and sade no comments on the 
wording of that letter, which she viewed as "incomplete." x] 
rr. 79-89.) : 
l After B 
gave a final draft to Holmes for his signature late on Friday 


finished the CIA's September 4 letter, he 


afternoon, September 4. (Holmes Tr. 38.) Holmes had not been 


9411 these people had been appointed by their respective CIA 
Directorates to the "Iraqi Task Force" to handle questions on BNL 


natters. 


8" noted that the DIA's Septenber 17 response had sinilar 
wording, although DIA had no direct contact vith 


a: kept a complete file on BNL since October 1989, 
and had written the 6 November Typescript and the January 31, 1990 
letter for; signature, as vell as the Analytical Consents 
in the October 1991 CIA Summary for Representative Gonzalez. 
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supervising „„ on this letter, and had not seen an 
earlier draft. However, he stated that before he signed the 
letter, he asked SB whether the letter had been "coordinated" 
‘with other departments, and vnether WD was satisfied that the 
letter contained accurate and complete answers. (Holmes Tr. 39- 
40.) Wi assured him that it did, but gave no specifics. 


(Holmes Tr. 40-44.) 


Holmes then skimmed the letter himself, and did not 
specifically recall noticing the response to Question No. 8 at that 
time. (Holmes Tr. 45.) Holmes did not recall asking whether 
Jameson had supervised WE work, or had reviewed the answers 
in the letter, even though Holmes thought ES DT such 
supervision. (Holmes Tr. 39-40, 43-44.) Holmes also did not 
recall looking at the questions in, the September 1 letter, and 
comparing them vith the CIA's responses, before signing the letter. 
(Holmes Tr. 44.) 

l um stated that in responding to Question 8 he focused 
-on the issue of vhat information, if any, the CIA had that would 
show that BNL-Rome had contemporaneous "institutional knowledge" of 
unlawful activities at BNL-Atlanta. WEE tr. 14-26, 95-97.) In 
PIQUE view, unless a source specifically stated that BNL-Roze 


had contemporaneous knowledge, he could not assume that BNL-Roze 


had such knovledge, Moreover, since none of the CIA cables 


testified that he revieved "speculation from sources 
that said they [BNL-Rome] must have known, how could they not have 
known, with no corroborating evidence. . ." as well as "information 
from a lot of sensitive sources. . . that said they did not know." 
rr. 105.) 
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specified a time-frame or stated whether the loans described 


therein were authorized or not, | LIT that he had no 
classified information that BNL-Rome knev. ri. 16-18, 105, 
108-109.) zu 

m1 acknowledged that, in retrospect, he could 
have expanded the response to Question 8 to discuss speculative 
information, he insisted that the CIA's September 4 letter was not 
risleading or inaccurate. SEM Tr. 108-110.) || BS noted 
that he thought the DOJ already had most, if not all, of the infor- 
mation on file at the CIA. A detailed renewed analysis of such 
information was neither requested nor realistic under the short 
time allotted for the CIA's response.“ | 

Holmes testified that, in his viev AMD simply missed 
some. Cables during his review. tn particular, Holmes says that 
when Jameson later shoved WENN the 12 January 1990 cable report- 
2... ⁵——w— 0: < 
Ex. 39), and «x: AE hov that cable could be consistent with 
the September 4 letter, Wi responded vith "stony silence." 
(Holmes Tr. 104-103.) disagrsed vith this testimony, saying 
that he specifically recalled revieving the 12 January 1990 cable 


before drafting the Septenber 4 CIA response and that he, unlike 


ois ter told Holmes that Meltzer had said that she vas 
only looking for new intelligence regarding BNL-Rome's contemporan- 
eous knowledge, and was not interested in intelligence already 
provided to the DOJ. However, Holmes did not remenber 
telling him this when the September 4 letter was drafted, and 
neither the letter nor any other document reflects such &a 


limitation. (Holmes Tr. 95, 99-103.) 
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Jameson, realized that the DOJ had possessed the VERRE, 
since October 1990. . uM Tr. 94.) ED 


B. e 's Pre on of a o -- geptenber 8 

Kennedy said that vhen he ficeiusd the DOJ's September 1 
letter, he discussed it with General Counsel Stewart Baker, 
Assistant General Counsel Vito Potenza, and several operations 
people. On September 9, 1992, the NSA sent the DOJ a letter that 
responded to Question 8 with the word "No." Kennedy believed that 
NSA's response in the negative to Question 8 was accurate, and 
reflected the NSA's best understanding of the available information 


reviewed. (Kennedy Tr. 38-423.) 


c. The DIA's Preparation of a Response 
Sertesper 4. 


Berry initiated. the search for the five nanes in the 


DOJ's Septenber 1 letter, ¶ ii 
rr 06e. 51.) €i 


He contacted the DIA's Office of the Controller for 


information on any dealings vith BNL, and relied upon the results 
of the DIA's previous searches for BNL information undertaken in 
the fall of 1990 (OIC Ex. 73) and in the summer of 1992. (OIC Ex. 
85; Berry Tr. 52.) In Berry's viev, given the tine constraints ín 


men Berry received the Septenber 2 letter, he vas 
“surprised” that it contained ten questions in addition to the five 
names for the trace search that he and Meltzer had discussed. 


(Berry Tr. 52.) 
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which à response was requested (i., by September 4), it would 
have been inpossible to begin and complete a "zero based search. 

Berry drafted and signed the letter vithout conferring 
with anyone else at DIA or at DOJ, mentioning to DIA's General 
Counsel William J. Allard only that he had conpleted the task. 
(Berry Tr. 52-54.) At the tine, Berry's attention was nore focused . 
on the DIA's response to a subpoena fron the Gonzalez Connittee. 
Berry stated that the Director of the DIA had been subpoenaed and 
that Berry, in coordinating the response, was receiving documents 
"fron everybody." (Berry Tr. $4-55.) 

IV. THE SENTENCING MEMORANDUM AXD BRILL'S LETTER 

The USAO s Septesber it: Sentencing Memorandua stated on 
page 34 that "no credible evidence has been uncovered that supports 
the defendant's suspicion that other officers at BNL or public 
officials within the United States government knew of his illegal 
activities." (OIC Ex. 99, p.34.) Meltzer vas responsible for 
drafting this language and it is unclear what information she 
relied on for this statement. McKenzie said that Meltzer reviewed 
this language with "Justice," without identifying any individual. 
(McKenzie Tr. 114.) Clark said he was not consulted about this 
before the Sentencing Memorandum was filed with the Court. (Clark 


“chartash remembered that "many people had an opportunity to 
revicw" this language, but that he personally raised no questions 
or comments. He viewed Meltzer as being responsible for intelli- 
gence information issues.  (Chartash Tr. 102-105.) Brill had no 
personal knowledge of the basis for this statement. (Brill Tr. 


116.) 
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Tr. 197.) There is. no record that Meltzer or the USAO received the 
CIA cables before drafting this language. 

At around this same time, McKenzie received a 
September 8,. 1992 letter from Bobby Lee. Cook, Brosoul s. new 


attorney, requesting documents and information on a variety of sub- 


jects. (OIC Ex. 209.) Paragraph 2 of the Cook letter expressly 


requested documents or information "that would show knowledge on 
the part of the government in BNL-Atlanta's illegal dealings with 
the Iragis." Although the Cook letter went on to refer to the 
"party line" that "no one in BNL-Rome or BNL-NY knew of the 
wrongdoing," ít did not specifically request any information on 
this subject. a | 

| Brill consulted with Clark about Cook's request in 
paragraph 2, because she viewed hin as being the most knovledgeable 
person on intelligence information issues. (Brill Tr. 94.) Based 
on Clark's suggested language, Brill drafted a response to Cook's 


letter that included a statement that the "government is avare of 


no document or physical evidence that would show [contemporaneous] 


knowledge on the part of the government of BNL-Atlanta's illegal 
activities. . .."" (OIC Ex. 100.) Brill's letter did not address 
the question of whether BNL-Rome knew, because she did not think 


such an ansver was called for. (Brill Tr. 102-103.) 


2 


‘The failure to consult Clark about the September 4 CIA letter 
or the September 11 Sentencing Memorandum is even more difficult to 
understand, given the fact that Brill thought it prudent to consult 
him on her response to Cook. 
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That same. veek, Brinkac drafted a memorandum dated 
Septenber 11, 1992 to Urgenson captioned "Status Report on Fraud 
Section Efforts to Obtain Information From Federal, Agencies on 
Behalf of the ‘Northern District of Georgia." (ore Ex. 212.) The 
memorandum sets forth in detail the requests for intelligence 
information by DOJ in 1990 and 1992, and the responses to these 
requests. Brinkac ‘says she prepared this memo because she was 
leaving the Fraud Section, and thought the information might be 
useful in the future. (Brinkac Tr. 33-34.) 
v. TER GONZALL2 PRESS RELEASE — SEPTEMBER 14 
| On Septenber 14, 1992, Representative Gonzalez issued a 
press release alleging that the CIA had information in its files 
^" ——shewing 1 that BNL-Rone authorized the loans to Iraq made by BNL- 
Atlanta. (ore Ex. 214:) — Specifically, the press release quotes 


the CIA information as saying: c ee 


Most of the (CIA) reports repeated internation 
available in the press . . .. The exceptions 
are that BNL financing helped pay for the 
Condor II missile project, and confirmation of 
press allegations that sore senior BNL 
officials in Rome had been witting of BNL- 
Atlanta's activities. 


(OIC Ex. 214.) 

Representative Gonzalez's press release further alleged 
that this information was in "direct conflict" with the USAO's 
theory that Drogoul and BNL-Atlanta had acted independently of BNL- 
Rome. On the same day, Representative Gonzalez vent to the House 


floor and criticized the DOJ for pursuing a "politically conven- 
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ient“ but inaccurate theory in the BNL-Atlanta case., (OIC Ex. 
213.) 

Representative Gonzalez based his statement and press 
release on notes that his staff member, Dennis Kane, had taken when 
he vieved WERDE Analytical Comment B in the October 1991 CIA 
Summary.“ As noted above, there is no record that anyone at DOJ 
received or knew about this CIA Sumsary before Representative 
Gonzalez's September 14 press release. EB. the CIA vas on 
the routing list for this CIA Summary back in 1991, but he denied 


having seen it, and.he made no reference to it in the CIA's 


September 4 letter. rr. 50: Holmes Tr. 59, 71.) Holnes 
denied knowing about the CIA Summary before he signed the Septenber 


4 letter. (Holmes Tr. 51.) 
VX. T COMXENCIXINT OF TIZ DROGO UL SZNTENCING NEARING = - 
On the same day thet Representative Gonzalez issued his 
press release and made his statement, the Drogoul sentencing hear- 
ing commenced before Judge Shoob. In his opening statezent, 
defense counsel Cook alleged that the U.S. intelligence agencies 
and BNL-Rome had known contemporaneously of BNL-Atlanta's unauth- 
orized loans to Iraq. on the second day of the sentencing hear- 


ing, September 15, Cook referred in open Court to the allegations 


in Representative Gonzalez's press release and his House statenent, 


“The fact that the Gonzalez press release on this subject vas 
not issued for almost a year after Kane made notes on the Summary 
suggests that Representative Gonzale2 did not believe that the 
information vas too significant. 
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and claimed that the DOJ vas involved in a cover-up for political 
and foreign policy reasons.” | 

The USAO clearly was surprised by the Gonzalez press 
release and the Cook allegations. (McKenzie-Tr. 116-20.) The USAO 
believed that the information they had previously received fron 
Clark and Meltzer, as well as their personal reviev of the CIA 


materials in Washington, contradicted the claims by Representative 


Gonzalez and Cook. ur 


vit. ss - 
Mueller, Urgenson, Richard, and Meltzer at DOJ vere also 


taken by surprise by the Gonzalez and Cook statements because they 
had neither seen nor heard of the CIA Summary. (Mueller Tr. 124.) 
Nevertheless, they recognized that Rapresentative Gonzalez ts state- 
ments had created the public impression that the DOJ was withhold- 
ing or misrepresenting inforzation in the BNL-Atlanta case, and 
that some response would be necessary. (Mueller Tr. 115-117.) 
When the DOJ received the Summary fron the CIA during the 
day on September 15, they proceeded to compare the Analytical 
Comment B, which suggested that BNL-Rome vas "“witting", with Itens 
E, F and J in the Summary that summarized cables dated 5 October 
1989, 20 October 1989 and 21 February 1991. (Mueller Tr. 113-115; 


Urgenson Tr. 20, 203.) Mueller and Urgenson also revieved the 


“The transcript of the proceedings reflects that Cook 
continued to receive, and make reference to, Congressional 
statements throughout the sentencing hearing. 
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cables underlying the Summary shortly thereafter." (Mueller Tr. 

114.; Urgenson Tr. 199-200.) | 

After their reviev, Mueller, Urgenson, and Meltzer noted 
that the Comment did not expressly say that BNL-Rome officers knew 
contemporaneously of BNL-Atlanta's unauthorized loans to Iraq, as 
the Gonzalez press release alleged." They further determined 
that, even if the Comment could be read to say that "BNL-Rone 
knew," that conclusion vas not supported by Items E, F and J of the 
Summary. : 


| In particular, they noted that Item J, which sunrarized 
the 22 February 1991 cable, 


AUTES S 


BE 
mentioned no time frame and did not indicate that the loans 


referred to vere BNL-Atlanta's illegal loans. Similarly, Itea P, 
which referred to a 22 October 1989 ‘cable, contzined only a 


source's opinion about what 
speculating, and had no fira proof. Finally, Item E, which 
referred to the 5 October 1989 cable, also contained a source's 


opinion that BNL-Rome must have known 


Meltzer located the underlying cables forming the basis for 

the Summary in the Fraud Section's safe.  (Urgenson Tr. 203.) An 

E-Mail, fron Meltzer at 10:28 p.m. reflects that she left the four 

cables referenced in the CIA Summary for Mueller and Urgenson at 
the DOJ Command Center on the night of September 15. 


"mueller noted that "Analytical Comment B" states only that 
BNL-Rome officers were "vitting" of BNL-Atlanta "activities," 
without saying whether that knowledge vas contemporaneous and 
whether that knowledge vas of "illegal" activities. (Mueller Tr. 
Vol.2, 36-39.) 
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without specifically 


identifying the time frame or whether this was an "off-book" loan. 
(Mueller Tr. 114-117; Urgenson Tr. 206-208, 210-212. 89 NN 

In addition, Clark had reviewed the Summary and opined in 
a Septerber 15 E-Mail to Urgenson that the analytical conclusions 
in the Summary were incorrect. (OIC Ex. 98; Urgenson Tr. 200; 
Clark Tr. 203-210.) / 

Richard at the DOJ then contacted the CIA for an explana- 
tion for the apparent discrepancy betvveen the Comment and Itezs F 
and J in the Summary, and to deternine whether the CIA had any 
additional information that might support the Comment. (Mueller Tr. 
118; Urgenson Tr. 214.) Mueller does not recall anyone discussing 
the need to review thoroughly all the intelligence inforzation in 
the DOJ files on the subject of what BNL-Rome knew. Mueller did 
recall that Meltzer had gone through the Fraud Section safe, and 
briefly looked at the cables, when she located three of the fcur 
CIA cables referenced in the CIA Sumsary. (Mueller Tr. 121, 127, 
131.) l | 
| When Richard was unable to get an explanation from tie 
CIA, Mueller began talking directly with Holmes about that subjects, 
and vhether there vas anything that CIA could make public that 
would respond to Representative Gonzalez's press release." 


(Mueller Tr. 109-110, 131, 133, 147-148; Holmes $5-56.) Since the 


"During this period, DOJ's Richard, Meltzer and Urgenson vere 
also exchanging telephone calls with CIA's Holmes, amm Jameson 
and Rizzo. (Urgenson Tr. 216; Cooper Tr. 112.) In Urgenson's 
view, it vas a "chaotic" time. It is difficult to reconstruct with 
precision who said what to whom, and when it vas said. 
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CIA cables at issue were classified, it was not possible to rake 


them public.” 


VIII. EN 
l The USAO received the CIA Summary and facsimile copies of 


the four -relevant underlying cables from DOJ on September 16.” 
(McKenzie Tr. 118, 121-122.) After reviewing these documents, the 
USAO and the Task Force agents concluded that the underlying cables 
did not support the Summary.” vas a result, the USAO requested 
that the DOJ get the materials declassified so that they could be 
shown to the Court. (McKenzie Tr. 123-127.) According to 
McXerizie: 
| I don't know that they (DOJ) didn't have the 
same thought the second they sav them [the 
Summary and cables). .But nobody had to tell 


us to make these public. It vas a non-issue. 
Get it on the record so that it can be 


addressed. 


. (McKenzie Tr. 126-127.) 


norgensen believed that Richard initially attenpted to get the 
Summary and the underlying cables declassified "just to lay it out, 
to be able to address it and put it forvard."  (Urgenson Tr. 216.) 


Meltzer received a copy of the Summary from the CIA via 
secure facsimile (OIC Ex. 50) end sent it via facsimile to the FBI 
in Atlanta for transaittal to the USAO. She also sent copies of 
the four cables underlying the Summary. (OIC Ex $1.; Brill Tr. 


132.) 


PMcKenzie said she vas more focused on witness preparation for 
the óngoing sentencing hearing. Brill said that the Task Force vas 
more knowledgeable on this issue than she vas. (Brill Tr. 138; 


MCKenzie Tr. 122.) 
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IX. REACTION AT TER CIA - SEPTEMBER 14-16 

On or shortly after Septenber 14, Holmes recalls receiv- 
ing a telephone call from Richard, vho vas very upset, . saying that 
there was a "firestora" brewing at DOJ over the Gonzalez press 
release. Holmes also remembers receiving several angry telepone 
calls from Mueller regarding the numerous press inquiries that the 
DOJ vas receiving about Representative Gonzalez's allegations, and 
asking vhy the CIA had never sent the October 1991 CIA Summary to 
the DOJ. (Holmes Tr. 53-55.) In Holmes' view, Mueller had a huge 
public relations problen, which he believed the CIA had caused, and 
he wanted the CIA's help in resolving that problem. (Holmes Tr. 


61.) . 
was in the office with Holmes as he received the 


Jirto DOJ telephone calls inquiriag about the subject of the 
Gonzalez press release. Holzes assigned AR to determine what 
information Representative Gonzalez was referring to, and 


obtained a copy of the Sunnery fron ERR in the Office of 
Congressional Affairs. a Tr. 111-112.) GEM 


an answer, and was concerned that 
"grasp of the facts." (Holmes Tr. 59, 79.) In particular, Holmes 


wanted to knov first vhether WM had seen the CIA Summary before 
(Holmes Tr. 49), and whether that information was inconsistent with 


the DOJ's theory of the case. (Holmes Tr. 64-65.) He was not 


focused on whether there was an inconsistency between the Summary 


78 


I SRCCASSIPIEÓ 


and the ansver to Question 8 in the Septenber 4 letter. (Holmes 
Tr. 62, 66-67.) 

When Holmes raised this issue with Director Gates of the 
CIA during the course of a breakfast meeting on September 16, Gates 
advised that he vas not inclined to issue any press release to 
explain the CIA Summary. (Holmes Tr. 65, 74.) Instead, Gates 
suggested that the CIA "help out" the DOJ as much as possible, 
perhaps by providing some statement to be incorporated in a DOJ 


"oe 


press release. (Holmes Tr. 76.) 
*. TEE SEPTEMBER 17, 129292 CIA LESTER 

On September 17, a declassified version of the CIA's 
September 4 letter was prepared (ore Ex. 216), in the fora of a new 
letter from Holmes to Brill that adopted verbatim the ten responses 
contained in the Septenber 4 letter, including the response to 
Question 8. The record is unclear as to vho specifically released 
this letter to the public, and when it vas released. The September 
. 17 letter vas used as an exhibit by Cook at the Drogoul sentencing 
hearing. | 

The idea of seeking a declassified version of the CIA's 
September 4 letter was first raised in a discussion between 
Mueller, Urgenson and Richard shortly after the Gonzalez September 
14 press release.” Mueller says that he did not focus on whether 
the answer to Question 8 in the letter about "publicly available" 


"Mueller does not recall who first suggested seeking a 
declassified version of the September 4 letter. (Mueller Tr. 136- 
138, 140.) 
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information vas nov 'incomplete, given the CIA's disclosure of 
private-source information in the CIA Analytical Comment B and 
three of the underlying cables that “BNL-Rome knew." Nor did 
Mueller attenpt to avoid further surprises by directing that all 
‘the BNL intelligence information in the DOJ's files should be 
revieved before releasing the letter. Rather, he focused on the 
fact that the September 4 letter vas the most recent statenent by 
the CIA on the subject of vhether BNL-Rone knev, and he vanted 
Judge Shoob and the public to be advised that the DOJ had received 
and relied in good faith on that statenent. (Mueller Tr. 138-141, 
145-146, 158-159.) 

Urgenson agreed with this approach, because he believed 
that every relevant docunent should be put before Judge Shoob. 
(Urgenson Tr. 218.) In Urgenson' s view the September 4 lettar was 
the only accurate statement of what the CIA had told the DOJ. 
(Urgenson Tr. 218.) According to Urgenson: 

[The sélévant issue . . . was what did the 


Department of Justice knov and vhen did they 
know it. And vhat vere the communications 
betveen the CIA and the Departaent of Justice 

.. . And I thought it vas inportant and 
fair and right to get out to the Court and 
everyone else that vhat they had told us vas 
not what they were putting in the newspapers 
e e ef That we had not been told, as the 
nevspapers implied, that BNL-Rome vas involvec 
and engaged in a conspiracy. What ve had just 
been told is that they are not involved in 
illegal activities. 


(Urgenson Tr. 218-219.) 
Between September 14 and 17, Urgenson had several conver- 


sations vith Jameson and Holmes at CIA as to vhether the Septenber 


ES. - Sa: 
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4 letter could be released without changing the answer to question 
8. (Urgenson Tr. 221.) Jameson raised vith Urgenson his concern 
, that the answer might have to be changed to make it "more con- 
plete," such as by adding a parenthetical e which 
Jameson did not specify, that the CIA had certain speculative 
information. (Jameson Tr. 134.) According to Jameson, Urgenson 
"strongly advise[d]" that the ansver not be changed for the sake of 
consistency, and warned him that any change vould require a full 
explanation and might be read to sággest something that vas never 
intended. (Jameson Tr. 135-136.) . Jameson agreed that "even a 
single word change sonetizes is more trouble than it's worth." 
(Zameson Tr. 136.) He also stated that ultimately Urgenson told 
him that the CIA had to decide nether a change Was necessary. 
Jameson kept Holmes inforaed of his: discussions with Urgenson and 
Holmes concurred with Jameson's recollection. (Holmes Tr. 94-95.) 

Holmes and Janeson concluded that, although the answer to 
Question $ could contain additional inforaation, it should not be 
changed, for the sake of sonality: (Holmes Tr. 94-95; 109.) 


They both believed that the ansver vas accurate and complete, and 
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Holnes said that they did nct intend to be misleading.” (Holnes 
Tr. 95, 132-133; Jameson Tr. 134.) | 

Urgenson has a different recollection.of his conver- 
sations with Jameson concerning the response to Question 8 in the 
i: Septenber 17 letter. He does not recall "strongly advising" 
Jameson not to change the answer, but he does recall being worried 
about the public perception of any change: 

(I]n this atmosphere. . . we vould be accused 

of having doctored the evidence, gotten 

together in a meeting over the phone and 

decided after the fact to deceive the public 

and the Court with a new ansver." | 
 (Urgenson Tr. 230.) | 

Urgenson was not particularly concerned about the sub- 
stance of the answer to Question 8. He considered it to be 

3 . 

accurate based on his knovledge of the underlying cables," and 


certainly more accurate than the Analytical Comment B in the CIA 


“Holmes says that, with hindsight, he should have added that 
the CIA had other classified information that mentioned BNL-Ro='s 
knowledge, but did not permit any definitive conclusion about 
whether BNL-Rome knew about illegal activity at BNL-Atlanta. 
(Holmes Tr. 93, 96.) Holmes first began to question his judgzent 
on this letter after meeting with the Staff of Senator Boren's 
Committee on September 28. He left that meeting thinking that the 
answer to Question 8 was "technically correct," but might be 
Misleading to the public. (Holmes Tr. 95-96, 108, 116-117, 135- 
137.) 


Nurgenson called this the "Kloske" problem (referring to the 
Under Secretary for Export Adzinistration, Department of Commerce). 
(Urgenson Tr. 223, 203, 233.) 

Nat that time, Urgenson did not personally review any cables. 
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€ (Urgenson Tr. 232- 


“Summary relied on by Representative Gonzalez. 
235.) At the time, Urgenson thought that the CIA vas going to 
issue a full explanation of the Summary, regardless of the sub- 
stance of the answer to Question 8. He further thought that Judge 
Shoob would not be misled, because he vas going to receive the CIA 
Summary, the underlying cables, and the CIA's explanation very 
shortly.  (Urgenson Tr. 224-227,.229.) 

The DOJ had another private-source CIA cable in its files 


that suggested "BNL-Rone knew." That cable vas dated 12 January 


[mm 


XI. 

| Prior to September 18, 1992, Mueller had talked to Holzes 
‘at CIA about a statenent from the CIA, for release by the DOJ, that 
would explain the apparent discrepancy betveen the Analytical 
Comment B in the CIA Summary and the underlying cables. (Mueller 
Tr. 147.) Holmes had advised Mueller that he vas vorking on such 
a statement. (Mueller Tr. 147-153; Holnes Tr. 119.) However, late 
on Friday, September 18, Holnes called Mueller and said that he had 
had difficulty coordinating the statement with all the sections at 


Suolmes did not believe that the answer had to be changed in 
light of the CIA Summary; he thought the Comment vas not supported 
"from an evidentiary standpoint" by the cables. (Holmes Tr. 107- 
115.) He also assumed that the Court had seen, or would ultimately 
see, the Summary along with the letter, and draw its own 
conclusions. (Holmes Tr. 96, 117-118, 134.) 


83 


.the CIA, and that the DOJ would probably not be satisfied with the 
statement, but it vas the best the CIA could do. (Mueller Tr. 147; 


Holmes Tr. 119, 122-123.) 
The statement, which was faxed to Mueller on Friday 


evening, September 18, read: 


(T)he Department has reviewed the CIA sumnary 
provided to Representative Gonzalez, as vell 
as the underlying intelligence reports. The 
Department believes that neither the summary 
nor the reports permit the definitive conclu- 
sion that BNL-Rome vas-avare at BNL-Atlanta 
was engaged in illegal activities, and further 
' believes that the CIA information does not 
conflict with the prosecution's theory of the 
case. Both the Department of Justice and the 
CIA are prepared to have Judge Shoob review 
the relevant materials which we believe vill 
speak for thezselves. 


(OIC Ex. 60.)" 
In Mueller's view, the statenent vas inadequate prisarily 


because it did not explain the apparent discrepancy betveen the 
Summary and the cables, and implied that the CIA's inforsation . 
pernitted the conclusion, although not a "definitive" conclusion, 
that BNL-Rome had contemporaneous knowledge of illegal activities 
at BNL-Atlanta. Mueller did not believe that the four underlying 
cables or the CIA Summary supported this conclusion, and vas not 
avare of any other information that vould support such a state- 


nent. * (Mueller Tr. 154; Holmes Tr. 129-130.) 


‘Sohn Helgerson, the CIA's Deputy Director of Intelligence, 
added the language that the CIA's information did not pernit the 
"definitive conclusion" that BNL-Rome knew. (Holmes Tr. 120-121.) 


BNo one at DOJ had reviewed the intelligence information, or 
consulted with Clark, to determine whether Mueller's understanding 
on September 18 vas correct. | 
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Following his review of the statement, Mueller called 
Holmes to tell nin it vas unsatisfactory. According to Holnes, 
Mueller called the statement "laughable." (Holmes Tr. 123.) Asa 
result of Mueller's objections, the statement prepared by CIA was 
never released. It vas at this point that Mueller decided to 
present the Summary and the underlying cables to Judge Shoob, so 
that the Court could determine whether there vas a discrepancy 
between the Summary's Analytical connent B and the underlying 
cables, and vhether Representativé Gonzalez: allegations vere 


supported. (Mueller Tr. 131-132, 155-156.) 


Xi1. TRE SEPTEMBER 17, 1992 DIA LETTEE 

The DIA also sent a ‘declassified version of its 
September 4 response in the fora of a new letter from Berry to 
Brill, dated September 17, 1992. (ore Ex. 89.) Berry wrote the 
letter after receiving a telephone call from Meltzer on September 
17, in which she requested a letter to Brill confiraing the ansver 
in the DIA's September 4 letter. (Berry Tr. 59-60.) In preparing 
the September 17 letter, Berry spoke at least twice with Meltzer on 
.the telephone and sent copies via ,facsimile to Brill and Meltzer 
when the letter vas finished. (Berry Tr. 60.) 

The DIA September 17 letter, in relevant part, stated as 
follows: l l 

Specifically, in response to the 1 September 

1992 DOJ letter to DIA, DIA had no information 


in its files concerning the ten questions 
other than comments on and repetition of 
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publicly available information 
fror "be concerning BNL-Rome and 
its relation vith BNL-Atlanta. 
(OIC Ex. 89.) (Emphasis added.) | 
| In drafting the response in this manner, Berry was able 
to exclude mention of the 12 Septenber 1989 cable tren 
i 1 in that tue l di. is dated during September 1989 and 
the letter refers to information after September 1989. Berry 
stated that he and William J. Allard, DIA's General Counsel, deli- 
berately vorded the letters in such a manner to "carve out" the 
CENE. (Berry Tr. 64.) | 
Berry stated that the DIA's effort to omit the 
cable was not based on concerns about the substance of the cable, 
which the DIA had followed up on and considered to be inaccurate 
(Berry Tr. 15-23), but instead was ‘based on Meltzer's request for 
an "unclassified" letter that would give the BNL judge a "vara 
fuzzy." (Berry Tr. 63, 65-67.) According to Berry, Meltzer told 
him that "Gerrilyn Brill needed scaething unclassified" and "(aj 
‘simple confirmation would be sufficient." (Berry Tr. 66.) Berry 
recalled that he discussed the substance of the Septenber 17 letter 
with Meltzer over the telephone, but did not specifically discuss 


how to deal with the SEED cabie. (Berry Tr. 64-65.) 


XIII. TEL RIOURST POR AX UNCLASSIPED NSA LITTIA 


On September 17, 1992, Meltzer also asked Kennedy at NSA 


for an unclassified letter responding to the DOJ's September 1 
questions. Meltzer said the sentencing hearing vas not going vell, 
and that she wanted a one-line NSA letter for use in Court that 
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essentially said that the answer to each of the Septenber 1 
questions vas "No." (Kennedy Tr. 46-47, 56.) 

Kennedy responded that he vould take it up vith his 
superiors, and suggested that the DOJ also make "an approach on a 
higher level." Kennedy then discussed Meltzer's request with NSA 
General Counsel Baker and Assistant Geheral. Counsel Potenza, and 

| they in turn asked the NSA classification office to daclassify the 
NSA's September 9 letter. (Kennedy Tr. 47-50.) Kennedy also pre- 
pared a unclassified draft of * letter answering the DOJ's 
September 1 request, but Baker declined to sign that letter because- 
he was concerned that it might be misconstrued. (Kennedy Tr. 60; 


Stewart Baker Tr. 9-11.) 


a 


In anticipation that Judge Shoob would be 8 the 
Septenber 17 letter as vell as the CIA ‘Sonia and underlying 
cables, Urgenson, upon Mueller's advice, organized a meeting at Dos 
with the CIA on September 2, to discuss the presentation of 
classified materials to Judge Shoob and to obtain an explanation of 
the Summary. (Urgenson Tr. 248; Jameson Tr. 155-156.) The neeting 


was attended by Urgenson, Clark and Meltzer of DOJ, and Jazeson, 


re 5 . ERAS ze NE m | i cogn ant SP 
Lm the CIA. (Urgenson Tr. 248-249.) uum 


At the necting, 5 LT that the language in the 
Summary vas not intended to convey vhat Representative Gonzalez vas 


now saying on the floor of the House and to the press. She 
explained that her use of the vord "confirmed" in Analytical 
87 


Comment B in the Summary was not intended to assess the accuracy of 
information in the underlying cables. Rather, it reflected that a 
private source had provided the same information as a press source, 
thus shoving corroboration of the press source, but not necessarily 
validating the information itself.“ 1 also noted that her 
word "activities" and the time frame were deliberately left 
anbiguous, because the cables did not shov that BNL-Rome had 
contemporaneous knowledge of "illegal activities" at BNL-Atlanta. 
Urgenson, anong others, found these technical distinctions "a 
little hard to parse." amm Tr. 99-103; Urgenson Tr. 249.) 

Gerrilyn Brill, telephoned the Septenber 21 conference 
room from Atlanta, and told them that she had released a public 
statement regarding Representative Gonzalez's, September 14 press 

* 

release and the CIA Summary. Specifically, Brill's statement read: 

I have revieved the CIA report referenced in 

Chairman Gonzalez's September 14, 1992, press 

release, as vell as the cables supporting the 

report. Mr. Gonzalez's statements in the 

press release are not supported by any of 

these documents. There is no evidence 

contained in either the report or the cables 

that BNL officals outside of Atlanta or the 

U.S. government had contemporanecus knowledge 

of Mr. Drogoul's criminal activity. 

According to Urgenson, since Brill's statezent vas not 
critical of the Summary, the CIA had no objections to it. The 


meeting ended shortly thereafter with the understanding that Brill 


Saccording to Urgenson, acknowledged that "lends 
credence to" would have been a more accurate choice of words than 
"confirms."  (Urgenson Tr. 249.) 
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would present all the documents to Judge shoob.“ (Urgenson Tr. 


248-251; Brill Tr. 172-173.) 


XV. A2 OGO -— 

As part of their presentation at the Drogoul sentencing 
hearing, the USAO put on a "summary vitness," Arthur Wade, to 
testify about the evidence of Drogoul's wrongdoing. During the 
cross-examination of Wade on September 16, the Court asked several 
questions regarding intelligence information that the Task Force 
had received, and Wade gave the following answers: 

' The Court: | Let ne ask you this, Mr. Wade: In your direct 
testimony were any of your opinions or statements based 
on inforaation that you derived from any cables that vere 
either secret, top secret, or marked confidential? 

The Witness: The testimony that I gave was based on 

evidence other than classified materials, sonething that 

was from another source. 


The Court: But you did have access to classified 
materials, is that correct, in connection with your 
. investigation? 


The Witness: Yes, sir. 


The Court: But what you're saying is that your testimony 
was not based on that information but from information 
from independent sources? 


The Witness: Yes, sir. 


The Court: And did the information in those cables lead 
you to information from independent sources? 


The Witness: I can't recall an instance where... it. 
led to another independent source. 


*Urgenson noted that no one fron the CIA voiced any objections 
"until Congress began to ask them questions. That's when they 
became uncomfortable. . .." (Urgenson Tr. 235; 251.) 


rere ... 
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The Court: It may have but you don't know, is that what 
you're saying? 


The Witness: It's possible, but I -- the cables vere not 
made available until later on when most of the leads vere 
already developed and vere thenselves generating leads. 
It was not early on. 


The Court: And did any information that you received 
through these confidential or secret cables indicate to 
you that maybe you had taken the wrong path or reached 
the vrong conclusion as to certain events that had 


occurred? 
The Witness: No, sir, just the opposite. 
The Court: They confirmed it? 


The Witness: They confirmed what was said earlier, that 
it was not contemporaneous knowledge or anyone within 


The Court: And you haven't seen any cables that 
indicated otherwise? : 


The Witness: There vere suppositions and speculations in 
some cables, and those: speculations were sinilar 
allegations made either in the press on in independent 
source to the allegation in that document. They were | 
pursued. 

(ore Ex. 102.) 

Wade testified in this investigation that his answer that 
the cables "confirmad" the prosecution theory of the case vas not 
misleading, although he acknowledged that his response to Judge 
Shoob from the witness stand could have been “more artfully 
stated." (Wade Tr. 83.) Wade ansvered the Court's question by 
assuming that Judge Shoob vas referring to all the cables. Fron 
Wade's standpoint, the fact that he had seen no cables beyond 
speculation or supposition gave him "comfort" that this vas "not 
something approved or authorized by any of the U.S. government 
agencies, or that our intelligence had picked up from other 
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intelligence sources all over the world." | (Wade Tr. 84.) Wade 
also noted that he folloved up his "confirn" response by stating 
that there were other cables, containing in his viev, unsupported 
allegations, suppositions and speculation. (Wade Tr. 83.) 
Finally, Wade stated that he vas unconfortable testifying before 
"half the world, sitting in the courtroom" about what he considered 
to be "classified material," and that this discomfort inhibited his 
responses. (Wade Tr. 83, 85-87.) 

On September 17, Cook saved to withdraw Drogoul's guilty 
plea, primarily on the grounds that United states foreign policy 
with Iraq had prejudiced his client's defense. The USAO objected, 
and the Court denied the motion on September 21. | 


‘On September 23, the UŠAO provided the Court vith the CIA 
summary and the four underlying cables. The prosecutors offered to 
have CIA officials explain these cables to the Court in camara, but 
the Court rejected this suggestion. The next day, September 24, 
the Court advised that the four underlying cables did not appear to 
support the conclusion that BNL-Rome knev of BNL-Atlanta's illegal 
loans. Several days later, hovever, after another statenent from 
Representative Gonzalez that offered a contrary viev, the Court 
reversed its opinion, and stated that some of the cables supported 
the conclusion that BNL-Rone knev.Ü on September 25, Judge Shoob 
asked Brill to send a letter to the CIA asking several questions 


Sy am not suggesting that Judge Shoob was influenced by 
Representative Gonzalez's view of the Summary and cables., 
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regarding the intelligence information that had been gathered 
regarding BNL. Brill sent a letter to Holmes that same day. (OIC 
Ex. 64.) Four days later, Judge Shoob asked Brill to send a 
follow-up letter reiterating these sane questions. (OIC Ex. 65.) 
On September 30, Holmes responded to both letters by offering to 
meet with Judge Shoob ín order to explain fully to him the ansvers 
to his questions: (OIC Ex..66; Holmes Tr. 142-143.) ‘The CIA said 


that explanation never vas given because of Drogoul's renewed 


motion to withdraw his plea. 5 ~ 


XVII. DROGOVI RECANTS KIS EARLIER STATEMENTS 


On September 29, Drogoul took the stand at the sentencing | 
hearing, and began to recant vhat he had said previously. Specifi- 
cally, Drogoul testified in specific teras, for the first tine, 
that BNL-Rome officials knew about his activities and authorized 
then. Based on this testimony, the USAO agreed to permit Drogoul 
. to withdraw his guilty plea on October 1. Mueller said that this 
decision was made by the USAO without direction from DOJ. (Mueller 


Tr. Vol. 2, 23-26.) 
On October 1, 1992, Judge Shocb orally granted Drogoul's 


motion to vithdrav hís guilty plea. 


“rhe CIA prepared several other draft responses to Brill's 
letters of September 25 and 29. (OIC Ex. 67.) The substance of 
those drafts is essentially consistent with Holmes's testimony. 


92 


648 


NEM gc 


T7222. E DISCOVERY CY NEW INFORMATION 


UN CI ! ASS Irc 0 


The CIA's Office cf the Inspector General has advised us 


æ — 


of a recently discovered 30 Octsber 1991 CIA operational cable 


that reported in paragraph 3: 


There is no record that the CIA followed up on this 


report However, tne informat “ion I have reviewed during this 


owe 


investigation suggests that this — may be less significant 


than it appears on its face. 


Rubi  — md 
— — 


— 


ASSIFIED 


Ursa 


LEGAL ANALYSIS AND RECOMXENDATIONS 


R ESSE 


Ie THE INDEPENDENT COUNSEL STATUTE 


Pursuant to the Independent Counsel statute, upon 
conclusion of my preliminary investigation,” I must determine 
, Whether there are “reasonable grounds to believe that further 
investigation" of potential or alleged wrongdoing prohibited by 
federal criminal law is "varranted." 28 U.S.C. $$ 592(b) 1) and 
592(c)(1)(A). In making this deter&ination, I turn to the follov- 
ing criminal provisions vhich would. likely be considered by a 
Statutory Independent Counsel if appointed: 18 U.S.C. $ 1503; 18 
U.S.C. $ 1505, and 18 U.S.C. $ 1001. 

As set forth belov, each of these criminal statutes 
requires specific conduct performed with "nens rea" or state of 
mind. The Independent Counsel statute, however, only permits ne to 
determine that state of mind is lacking if I can find that there is 
"clear and convincing evidence" of its absence. 28 U.S.C. $ 592. 
(a) (B)(14). The statute thus creates a virtual rebuttable 


*in my October 26, 1992, letter to the Attorney General 
(Ex. 3) in which I recommended a preliminary investigation, I did 
not distinguish between so-called "covered" persons, defined in 28 
U.S.C. § 591(b), and non-covered persons referred to in § 591(c). 
As to "covered persons," the Independent Counsel statute mandates 
& preliminary investigation vhen "information sufficient to 
constitute grounds to investigate" has been received (§ 591 (a)). 
As to persons not considered "covered," a preliminary investigation 
is discretionary under the same circumstances. In his October 27, 
1992 letter to me, in ‘accepting my recommendation, the Attorney 
General asked: (a) that I commence such preliminary investigation, 
and (b) that I attempt to conclude it by December 8, 1992, six days 
before expiration of the Independent Counsel statute. As a reviev 
of this Report reveals, my investigation has been vide-ranging and 
has included vithin its reach both individuals considered "covered" 
persons by the statute and those not considered “covered" persons. 
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presumption of the.statutory state of mind, a presumption that nay 


be rebutted only by "clear and convincing evidence.“ 


A. 1 U.S,C, $1502 

Section 1503 generally proscribes the obstruction of the 
"due administration of justice," in connection with a judicial 
proceeding, by corrupt endeavor. The use of the term corruptly, 
together vith the term endeavor, "charges an intentional act." 
United States v. Haas, $83 F.2d 216 (Sth Cir. 1978), cert. denied, 
440 U.S. 981 (1979). Generally, the Government must demonstrate 
that the person charged with a § 1803 offense “knowingly and 
intentionally undertook an action from which an obstruction of 
justice was a reasonably foreseeable result." United States v. 
Thomas, 916 F.2d 647, 6$1 (11th cir. 1990) (citations cmitted) 
(enphasis added) ° i i 

The tera "corruptly™ connotes specific intent. See 
United States v. Machi, 811 F.2d 991, 996 (7th Cir. 1987) 
: ("Corruptly means to act’ with the purpose of obstructing 
justice."); United States v, Partin, 552 F.2d 621, 641 (Sth Cir.), 
cert. denied, 434 U.S. 903 (1977) ("The word corruptly Beans & 
defendant acted with improper motive or with bad or evil or wicked 
purpose."); United States vy. Jeter, 775 F.2d 670 (6th Cir. 1985), 
cert. denied, 475 U.S. 1142 (1986) (Section 1503's mens rea 
requirement limits the scope of the statute to persons “who 


93 


651 
ap cot jenem CLASSIFIED 


corrupt ly or "intentionally seek to | obstruct the due 
administration of just ice.) | 

The term "endeavor" has been held to describe "any 
attempt or effort to obstruct justice." Thomas, 916 F.2d at 651 
(citation omitted): see also Buffalano, 727 F.2d at 53 (defining 
endeavor "as 'any effort or essay to accomplish the evil purpose 
that the statute was enacted to prevent'") (quoting United States 
V. Russell, 255 U.S. 138, 143 (1921)). The government need not 
demonstrate that the endeavor was ultimately successful or that it 
achieved the desired result. Ses, £.0., Osborn v, United States, 
87 S. Ct. 429, 434-435 (1966): Jackson, 513 F.2d at 460 (*(I]t is 
the endeavor to bring about the forbidden result, and not success 
in achieving the result, that Section 1503 makes e crime.")] 
Thomas, 916 F.2d at 651. However, ‘the court in Brand noted that 


“noth the Fourth and Eleventh Circuits have departed somewhat 
from the specific intent requirement as framed by other Circuits. 
A recent Eleventh Circuit decision, defining the term "corruptly,* 
constricted the specific intent element as follovs: 


"'Corruptly'" describes the specific intent of 
the crime and can vary in meaning vith the 
context of the section 1503 prosecution . . .. 
Although the government is not required to 
prove that the defendant had the specific 

se of obstructing justice . . . it must 
establish that the conduct vas pronpted at 
least in part, by a corrupt motive. 


, 916 F. zd 647, 651 (11th Cir. 1990) 


v 
(citations omitted); see also v „ 590 F. 2d 
1269, 1274 (4th Cir.), cert. danied, 441 U.S. 963 (1979) (holding 
that "a defendant vho intentionally undertakes an act or attenpts 
to effectuate an arrangement, the reasonably foreseeable 
consequence of which is to obstruct justice, violates 18 U.S.C. § 
1503 even if his hope is that the judicial machinery will not be 


seriously impaired."). 
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§ 1503 proscrihes only those acts which produce or which are 
capable of producing an effect that prevents the due administration 
of justice. 775 F.2d at 1465. | 

b. 18 0.5.C. gases 

Section 1505 of the obstruction of justice statute 
applies broadly to all pending proceedings, including Congressional 
proceedings. Section 1505 also requires proof of specific intent, 
or a corrupt endeavor, to sustain & conviction. 

Other than the celebrated cases arising out of the Iran- 
Contra scandal (see United States v. North, 708 P. Supp. 385 
(D.D.C. 1988), and United States v, Poindexter, 951 F.2d 369 (D.C. 
Cir. 1991)), only a handful of decisions under $ 1505 have 
considered alleged obstructions of Congressional "proceedings." 
See, e.g, United States v. Mitchell, 877 F.2d 294 (4th Cir. 1989), 
reh'g denied, 1989 U.S. App. LEXIS 13462 (4th Cir. 1989). 
The requirement of § 1505 that the defendant has acted 
"corruptly" is given similar meaning to the "corrupt" element of 
$ 1503. In United States v. Price, 951 F. 2d 1028, 1031 (9th Cir. 
1991), the court held that the *requisite intent to violate 
Section 1505 is . . . Berely that the ‘defendant must have acted 
'corruptly,' iLe., that the act must be done vith the purpose of 
obstructing justice'® (citation omitted). A similar definition vas 
adopted ín United States v. Lauring, 857 F.2d 529, 336-37, where 
the court held that the defendant acted corruptly by concealing 


documents in response to an IRS subpoena. 

The District of Columbia Court of Appeals in United 
States v, Haldeman, 559 F.2d 31 (D.C. cir. 1976), construing 
$ 1503, adopted a variation of the definitions above, holding that 
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the tern “corruptly” means having an evil purpose or intent. See 


also United States v. Sprecher, 783 F. Supp. at 164 ("'Corruptly' 
simply means to be motivated by an improper purpose") (citations 
omitted).” In North, however, the court cautioned: 

Unlike courts of law covered by section 1503, 

congressional committees are pert and parcel 

of a political branch of government and there- 

fore serve wide-ranging political functions 

not limited to a search for truth in accor- 

dance with formal rules . . .. No one can 

seriously question that poople constantly 

attempt in innuperable.vays, to obstruct or 


impede congressional committees . . . but it 
does not necessarily follow that (it) is... 


(done) corruptly. 

The Court of Appeals in United States v. Poindexter, 951 
7. 24 369, 379 (D.C. Cir. 1991), in an opinion authored by then 
Judge Ginsburg, construed more strictly than any other court the 
scope of sanctionable conduct under $ 1505. The Poindexter 
decision is an apparent retrenchment from the prior decisions of 
the District of Columbia Court of Appeals (see North, supra, United 
States v. Lavelle, 751 F. zd 1266 (D.C. Cir.), cert. denied, 474 
U.S. 817 (1985)) on the applicability of § 1505 to Executive Branch 
officials, although the court did not expressly overrule those 
decisions. | 

In Poindexter, the defendant vas charged vith obstructing 
congressional inquiries into the Iran-Contra scandal. The 


* The absence of "illegal means" does not nean 
that the allegedly violative conduct is not 
corrupt. Mitchell, 877 F. 2d at 298. The 
court in Mitchell stressed that the crucial 
inquiry focuses on "whether a defendant had 
the requisite corrupt intent to improperly 
influence the investigation, not on the means 
the defendant enployed in bringing to bear 
this influence." d. at 299. ] 
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Poindexter court deemed the term "corruptly" as used in $ 1505 to 
be so vague as to "provide Ino] constitutionally adequate notice 
that it prohibits lying to Congress." Poindexter, 951 F.2d at 379. 
In an elaborate analysis of the statute, the court suggested that 
acting "corruptly" oneself vould not necessarily be violative of 
$ 1505, and interpreted the statute to proscribe corrupting another 
by influencing that individual to violate his own legal duty. 

With the notable exception of Poindexter, courts 
interpreting § 1505 have generally construed broadly the range of 
"endeavors" covered by $ 1505. In Mitchell, for instance -- a case 
proscribing an endeavor to stop a congressional investigation -- 
the court held that any effort or act "when done with the requisite 
intent to corruptly influence a congressional investigation, 
violates [$ 13033. Mitchell, 877 P. zd at 299. 

Endeavors proscribed by $ 1505 have included directing an 
| individual to destroy records responsive to a DOE subpoena, Sutton, 
supra: supplying false testimony and directing an individual to 
alter sales invoices and submit them to an inquiring agency, 
Eruchtman, gupra; deliberately concealing matters material to an 
SEC investigation, Sprecher, supra: submitting a false document in 
response to a subpoena issued by the IRS, United States v. Vixie, 
532 F,2d 1277 (9th Cir. 1976); supplying evasive answers and 
concealing knowledge (4. X., feigning forgetfulness) in testimony at 
SEC investigative hearings, United States v. Alo, 439 F.2d 751 (2d 
Cir.), cert. denied, 404 U.S. 850, reh'g denied, 404 U.S. 961 
(1971); altering, concealing, or withholding records which, 
according to the indictment, bore a "reasonable relation" to the 


subject matter of a Senate Committee inquiry, United States v. 


wc RUD mU 
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Presser, 292 F.2d 171 {6th Cir. 1961), aff'd by an equally divided 
court, 31 U.S. 71 (1962); and influencing a vitness to give false 
information and testimony to a Senate Committee and its 
investigators,- Stein v, United States, 337 F. 2d 14 (9th Cir. 1964), 
cert. denied, 380 U.S. 907 (1965). 


c. 49. U.8.C., $1091 

Section 1001 proscribes | (1) the knowing and villful 
falsification or concealment of a material fact; (2) the making of 
any false er fraudulent statement or representation; and (3) the 
making or using of a false vriting or document vith knowledge that 
it contains a false or fraudulent statement "in any matter vithin 
the jurisdiction of any departzent or agency of the United States." 

A  "concealment* is an "affirmative act by which a 
material fact is actively — It must be nore than a mere 
passive failure to disclose. Li, Y, Shannan, 836 7. 20 1125, 
1130-31 (sth Cir.), cert. denied, 486 U.S. 1058 (1988). A "false 
statement" is a statement which "is designedly untrue... and 
made with intention ‘to deceive the person to men the false state- 
ment is made or exhibited.” S, y, Worthington, r. 24 315 (24 
Cir.), cert. denied, 484 U.S. 944 (1987). A "false vriting" is 
merely a false statement inserted into a writing. Cf. Devitt, et 
al., supra, at 450. 

The materiality requirement of the statute may be met if 
the false statement has "the capacity to impair or pervert the 
function of a government agency." U.S., v. Lichtenstein, 610 7. 20 


1272, 1278 (Sth Cir.), cert. denied, 447 U.S. 907 (1980): 


The test of ‘materiality is whether the 
statement ‘has the natural tendency to 
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influence; or was capable of influencing, the 
decision of the tribunal in making a [parti- 
cular) determination.’ Proof of actual 
reliance on the statement is not required; the 
Government need only make a reasonable DENEN 
of its potential effects. | 

U.S. v. Diggs, 613 F.2d 988, 999 (D.C. cir. 1979), ‘cert. denied, 


446 U.S. 982 (1980) (quoting Weinstock v, U.S., 231 F.2d 699, 701- 
702 (D.C. Cir. 1956). (footnote omitted)). | 

The false statenent, concealment or omission must be made 
“knowingly and willfully.” Typically, courts interpret these tvo. 
terns as a unitary concept requiring proof that thé defendant made 
the statenent deliberately (and not as the result of a mistake or 
accident), vith knowledge that the statement vas false, and vith 
"specific intent." See, S&ga» DSi v, Guzman, 761 F.2d at 431; 
ILS, v. Lichtenstein, 610 F.2d N Several circuits describe 
specific intent as follovs: 

The statement nust have been made vith an 

in the falsity or to mislead, but $ 1901 does 

not require an intent to defraud. -- that is, 


the intent to deprive someone of something by 
means of deceit. 


United States v. Lichtenstein, 610 F.2d 1272, (Sth Cir. 1980). See 
also U.S. v. Corsino, 812 F.2d 26, 29 (ist Cir. 1987)! U.S. v. 
X Martin, 772 F.2d 1442 (8th Cir. 1985). 

Despite the specific intent requirement, some courts have 
allowed the “knowingly and villfully" element of the clause to be 
satisfied by proof that the defendant acted “with reckless 
disregard of the truthfulness of the statement and vith the 


conscious purpose to avoid learning the truthfulness of the 


statement." U.S, v, Evans, 559 F.2d 244, 247 (Sth Cir. 1977). See 


~ 
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also, U.S. v, Hanlon, 548 F.2d 1096, 1100-01 (2d Cir. 1977); United 
States v. Lange, 528 F.2d 1280, 1288 (Sth Cir. 1976). 


Given the constraints the Independent Counsel statute 
imposes on.the proof upon which I may rely for "state of mind" 
findings, in conducting ny investigation I examined the words and 
deeds of individuals and vas prepared to infer wrongful intent as 
suggested by events unless "clear and convincing evidence" denon- 
strated otherwise. 

After having carefully studied all of the information I 
have assembled, as analyzed and discussed in the body of this 
Report, I conclude that in each instance, the evidence is indeed 
clear and convincing that the requisite intent to obstruct the 
Dregoul prosecution vas lacking on the part of those involved or 
against whom interference has been ‘charged. In fact, I have found . 
that there is no credible evidence to suggest otherwise. | 
2 In all other instances, including those that have 
received the highest scrutiny by the public and Congress, I have 
found no credible evidence that any person ín the DOJ or the USAO 
acted with the requisite intent to obstruct the due administration 
of justice in connection vith a judicial, Congressional or any 
other procseding, or to make any false statenents to any department 
or agency of the United States. Absent any credible evidence, the 
“clear and convincing evidence" necessary to overcome the presumed 
intent under 28 U.S.C. § 592 (a] (3) (ii) is clearly met. Although 
not within the scope of my inquiry, sy investigation does suggest 
that with respect to the conduct of Mr. Kloske, a possible 


exception may exist, and the Attorney General may wish to consider 


further investigation. 
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II. ANALYSIS UNDER THE INDEPENDENT COUNSEL STATUTE 

As noted above, the Boren Committee and the House and 
Senate Judiciary Committee letters of October 1992 allege essen- 
tially that attorneys at DOJ and representatives of the CIA made 
misleading statements to, and withheld relevant information fron, 
Judge Shoob and the USAO regarding certain intelligence information 
on the BNL matter in September 1992." 1 address this broad 
allegation in the following analysis that is governed by the 


e 
e 


Independent Counsel Statute. 
First, I consider whether the DOJ or the CIA withheld 


relevant intelligence information from the USAO in order to 
obstruct the BNL prosecution. Second, I analyze whether aisrepre- 
sentations vere made to Judge Shoob in the USAO's Sentencing 
Menorandum dated September 11, 1992, or in Arthur Wade's testimony 
&t the sentencing hearing. Third, I assess vhether the DOJ's 
release of the September 17 letter, and the DOJ's decision not to 
: issue the CIA's September 18 statement, vere designed to mislead 
the Court and the public, and obstruct justice. Fourth, I discuss 
the DIA's September 17 letter and the Brill public statement on 
September 21. 


A. Was Any Intelligence Information Withheld Pron The 
II 


I conclude, based on my investigation of all the facts 


-set forth above, that no intelligence information was deliberately 


"During my investigation, I found nothing tht suggested that 
DOJ or CIA representatives had vithheld information regarding U. S. 
intelligence agencies and their involvement in, or contenporaeous 
knowledge of, BNL-Atlanta's unlawful conduct. As a result, ny 
analysis focuses on intelligence information regarding whether 


"BNL-Rome knev.*" ~ 
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withheld fron the USAO. by the DOJ or CIA to obstruct the BNL 
prosecution: Although the USAO did not receive certain intelli- 
gence information before the Drogoul sentencing hearing (e,g,, the 
31 January 1990 ietter and the cra summary), that was the 
result of inadequate procedures at the CIA for tracing, analyzing, 


and disseninating such information. 


2. ö DOJ Proviéeé Pull Access to Information 

There is really no dispute that the USAO had complete 
access to intelligence information gathered by the DOJ. As early 
as December 1990, Clark's memorandum to McKenzie invited her to 
reviev information that DOJ vas gathering on the USAO's behalf. 
(OIC Ex. 29.) Menbers of the USAO: or its Task Force reviewed the 
documents at DOJ on at least three occasions: in Decenber 1990 or 
January 1991 by Agent Wade; on Septenber 13, 1991 by Agents Wade 
and Horton; and on April 30, 1992 by McKenzie, Chartash, and Agent 
Wade, at which time they vere given an index to all the intelli- 
-gence reports on file at the DOJ. 

McKenzie viewed the USAO's access to the intelligence 
documents at DOJ as an “open invitation," and Clark believed that 
' McKenzie had ample opportunity to review all intelligence informa- 
tion. (McKenzie Tr. 57.) There is no evidence that DOJ ever 
denied the USAO access to this information, or withheld any 


documents from the USAO.” 


“Although the USAO vas not permitted to take copies of CIA 
cables to Atlanta, that restriction is common for such materials, 
and it does not imply that the USAO vas denied access. Similarly, 
NSA and NSC documents vere not concealed or withheld fros the USAO, 
but because the field prosecutors in the USAO lacked the appro- 
priate clearances to reviev such documents, it had to rely on oral 
briefings from the DOJ on those materials. ' 
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It is true that the DOJ assuned responsibility for 
requesting, reviewing, and analyzing intelligence information on 
behalf of the USAO in this case. But that does not suggest that 
DOJ attorneys vere withholding or concealing that information. To 
the contrary, the DOJ requests for information to the Intelligence 
Community were comprehensive and broader than the requests 
Suggested by the USAO, and Greenberg and Clark proceeded to review 
and follow up on most, if not all, of the information they 
received.” Similarly, when Meltzér sought intelligence informa- 
tion by sending out the DOJ's September 1, 1992 letters, she was 
doing so to help the USAO pursue leads from the Drogoul debrief- 
ings, and she promptly provided all the responses to McKenzie in 
Atlanta. Although the gathering "and assessment of intelligence 
information by DOJ attorneys was not as thorough as it should have 
been, which I consider below, it did not reveal any effort to 
influence improperly or obstruct the BNL investigation. 


“while the Clark and Greenberg letters to the Intelligence 
Community never asked specifically whether "BNL-Rome knew," both 
believed that their broad requests called for, and actually 
obtained, such information. Nonetheless, the failure of anyone to 
ask this specific question of the Intelligence Community is 
curious, given the importance of this issue in the case. at that 
time and the heated debate between DOJ and the USAO. I received 
given no satisfactory explanation for the failure to ask this 


question. 
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2. Inadequate Procedures at DOJ for Requesting 
and Reviewing Intelligence Information 


Even though I conclude that the USAO was permitted full 
access to intelligence materials obtained by the DOJ, I as 
disturbed by the confusion and carelessness that characterized the 
manner in which the DOJ and the USAO pursued, reviewed, and 
analyzed information from the Intelligence Community. These short- 
comings ran throughout this matter, and greatly contributed to the 


e 


events in September 1992. : 

From the outset, confusion reigned on the subject of who 
was responsible for handling BNL-related intelligence issues, and 
this led to a delay of several months in the gathering of these 
materials. Rukstele, McKenzie and Wade each believed that Clark 
and Greenberg received this assignhent from Urgenson by virtue of 
DOJ's greater familiarity vith, and access to, the Intelligence 
Community. Urgenson thought that Greenberg and Clark vere handling 
the issue and did not monitor their efforts because of their 
experience. Greenberg, on the other hand testified that Urgenson 
told him to hold off on the inquiries. Clark disagreed with 
everyone, saying that the USAO had failed to carry out this 
assignment, despite assuring him that "the FBI" would do so." No 
one here is blameless. ‘Such uncertainty should never occur where 
experienced prosecutors are dealing with sensitive intelligence 


matters, and particularly in a major case such as this. 


Clark's alleged reliance on the USAO's purported statenent 
that "the FBI" was handling the intelligence inquiries is curious. 
Whether or not Rukstele or McKenzie told Clark that the FBI vas 
handling intelligence matters (and they deny making such state- 
ments), Clark would know that the FBI vas not the appropriate 
avenue for such inquiries. 


There was a similar shrinking from responsibility vith 
respect to the reviev, analysis and follov-up on intelligence 
information after it vas gathered by the DOJ. Greenberg assuned 
that Clark. and Urgenson vere responsible. Urgenson thought that 
the matters were being handled by.Clark and Greenberg. Clark 
thought that the USAO ultimately had to perform these tasks, and 
the USAO again looked to the DOJ as having taken charge. 

In this race for cover, I could not find a single person 
at the DOJ or the USAO vho could say vith certainty that he or she 
had revieved and analyzed every intelligence report, and folloved 
up on those that vere most important, at any time during the BNL 
investigation or prosecution.* . During October and December 1990, 
for example, the DOJ received several reports from the Intelligence 
Community that were significantion their face, including the 12 


January 1990 CIA cable SS 
r eos october 1909 cia cao L 
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1989 DIA cable (discussing NATO collusion with BNL). Yet there are 


no records of any analysis or follow-up on these cables, and the 
recollections of Clark and Greenberg are now sketchy at best. As 
a result, a strong suspicion emerges that the BNL intelligence 
information vas not fully revieved or folloved up on during the 
period before the Indictment was returned in this case. ey 
In the period after the Indictment, the situation is no 


better. The USAO and the Task Force admit to only a cursory review 


“clark and Greenberg had a general recollection of reviewing 
and following up on some documents, but both pointed to others as 
having ultimate responsibility. NSA has stated that Greenberg and 
Clark's review of NSA materials was never completed. 
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of intelligence materials even on April 30, 1992, shortly before 
the expected trial of Drogoul.” Moreover, there is no evidence 
that Herter ever 5 che cables that had ‘been gathered, even. 
when . she was assigned to follov up on intelligence issues in 
Septenber 1952. I vould have expected a far more thorough effort 
and a clear delineation of responsibility on intelligence infor- 
mation issues. | | an ! 
The events of September 1992 arose Yargely because the 
DOJ and the USAO were unavare of vhat specific intelligence infor- 
mation they had received and reviewed. Had Clark, Greenberg, or 
anyone else documented their efforts, the DOJ might have recognized 
that the CIA's ansver to Question. LI in the September 17 letter vas 
an incomplete statenent, as discussed below. To avoid a repetition 
of these- events in ome future case, procedures should be adopted 
to ensure that careful and thorough analysis and follow-up of all 
available intelligence is the rule in all investigations. 
Moreover, as discussed previously, there vere vholly 
inadequate procedures at DoJ for internal routing of intelligence 
information regularly disseminated to it by the Intelligence 
Community. Two cables dated 20 April 1990 and 22 February 1991, 
which vere disseminated by the CIA to the DOJ through normal 
channels, vere never routed to the DOJ Fraud Section or the USAO, 
even though they related to whether *BNL-Rome knew." These 
internal routing procedures must be improved immediately so that a 
respected institution like the DOJ vill not again be embarrassed by 


effectively ee e intelligence information. 


"McKenzie explained that she reviewed the materials more ter 
nav e leads than for trial. 
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$e The CIA Provided Inoomplete Information To 
The DOJ 


| The CIA did not provide complete intelligence information 
to the DOJ in the BNL patter, despite broad requests by the DOJ. 
For example, in the Fall of 1990, the CIA failed to produce the 231 
January 1990 letter fron CIA's 1 g USDA's David Kunkel, 
even though that letter had transaitted the 6 November Typescript 
and stated that there vas neu“ information that BNL-Ronme knew of 
BNL-Atlanta's unlawful activities." Further, the CIA produced 
several other intelligence cables regarding BNL that vere never 
disseminated in the normal channels outside the CIA. 
i The CIA also neglected to provide the DOJ with informa- 
tion that it prepared internally after rasponding to the DOJ's 1990 
requests, including the CIA Summary prepared for Representative 
Gonzalez in October 1991. Pinally, the CIA's September 4, 1992 
letter vas incomplete, because it suggested that the CIA only had 
"publicly available" inforaation on the subject of whether "BNL- 
Rome knev," when in fact the CIA had private-source information on 
the subject. | | i 
I do not conclude, hovever, that the CIA's failure to 


provide complete information vas deliberate, or part of an effort 


-to obstruct the BNL prosecution. Rather, the CIA's failure appears 


to be based on inadequate procedures for retrieving and producing 


information to the DOJ generaily, and on the CIA's inadequate 


“Regrettably, it appears that this letter was also not 
forwarded by Kunkel to Wade of the USDA's Office of Inspector 
General, who served on the USAO Task Force. (Wade Tr. 60-61.) 
Wade did not see this letter until on or about November 1, 1992. 


(Id) 
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review of its own information by the CIA before sending the 
September 4 letter. | 
There. is no explanation for the CIA's October 1991 
Summary not de ing forwarded to DOJ when: it was produced for 
Representative Gonzalez, other than carelessness or inadequate 
procedures. According to a routing slip, a copy of the Summary 
went to the CIA's Office of General Counsel when it vas prepared, 
and adequate procedures should have ensured that the Summary vas 
passed on to the DOJ pursuant to its earlier requests.” . 
With respect to the CIA's September 4, 1992 letter, David 
Holmes, the agency's Deputy General Counsel, admitted that the 
answer to Question 8 was incomplete, and that the CIA's review of 
the appropriate materials was inadequate. Although Holmes's 


subordinate, ae stated’ that he conducted a thorough 


review of all the materials on file, his testimony is at odds with 


that of CIA analyst ae and Holmes. UB 


that men called her to ask about sources on the subject of 
whether. "BNL-Rome knew, she gave him only her recollection that 
there were public sources, and said she would have to check her 


file on private sources. END fecalled that EN did not 


pursue the matter vith her, despite her past involvement ín the 


gatter. j 
Holmes testified EDI had failed to consider the 
12 January 1990 CIA cable before draftíng the response to Question 


K name appeared on the routing list, although 
he denied ever seeing the Summary until the Gonzalez press release 
on September 14. If WM did not recieve the Summary in the 
normal course, that underscores the lack of adequate procedures. 
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se In contrast, | — BI that he revieved the 12 


January 1990 cable in preparation of his response to the Septenber 
1, request. | LI that, based on his reading of the letter 
and his conversations with Meltzer, the September 1 request sought 
"institutional knovledge" of BNL-Rome, rather than the knovledge of 
‘the mid-level official cited in the cable. ah 


No matter whose testimony is accurate, it is clear to ne 


that the September 4, 1992 letter should have received greater care 
and closer scrutiny by everyone involved, including the CIA super- 
visors, Holmes and Jameson. The CIA routinely “downstreamed" DOJ 
information requests to paralegals and junior staff attorneys for 
a response, and this process may account for the erroneous and 
inadequate responses subnitted here. I an pleased to have been 
advised that Director Gates has ordered an intensive review of the 
CIA's procedures for dealing with instances such as the BNL case 


presented. 


B. Were Misrepresentations Made To The Court In the 
September 1992 Sentenciag Memorandum or Wade's 

I conclude, based on my investigation of all the facts 

set forth above, that there vere no false statements nade to Judge 
Shoob by the DOJ and the USAO in their September 11, 1992 
Sentencing Memorandum, or any endeavor to obstruct justice by those 
statements. In particular, the Sentencing Memorandum stated, at 
page 34, that "no credible evidence has been uncovered that 
supports ([(Drogoul's) suspicion that other officers at BNL... knew 


of his illegal activities." 
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Technically, this statement was correct. All the 
intelligence inforaation in DOJ's own files at the tine on the 
subject of whether “BNL-Rome knew" was not credible in the view of 
the DOJ and the USAO because it had been discredited by the USAO's 
investigation. Further, the cables consisted of hearsay 
Statements inadmissible as "evidence." | 

However, I| find such technical distinctions to be less 
appropriate than in this case, where there vas such a bright focus 
on whether "BNL-Rome knew." Judge Shoob had raised the issue at 
the June 2 plea hearing, and made it very clear that the issue 
would be addressed at the sentencing hearing. The Drogoul 
debriefings also raised the question as to BNL-Rome's complicity, 
as did various press articles. Under these circumstances, the 
Sentencing Memorandum should have candidly stated that there vere 
intelligence reports in the DOJ's possession that suggested that 
"BNL-Rone knew." If the DOJ and USAO believed that those reports 
vere based on speculation, or raised inferences that had already 
been rebutted by their investigation, that could have been stated 
as vell. 

Brill, McKenzie, and Chartash stated that this statement 
in the Sentencing Menorandum vas drafted by Meltzer, and that they 
relied on her to address the intelligence information issue. This 
is a curious reliance, since by this time McKenzie and Chartash had 
reviewed all the cables on at least one occasion (April 30, 1992), 
whereas Meltzer, a relative newcomer to the matter, had not seen 
any cables. Although McKenzie said that Meltzer had consulted vith 


"Justice" during the preparation of this Menorandua, it is unclear 
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who that person at DOJ was, because Clark said he vas never asked 
to review the Memorandum. 

This pervasive reluctance at the DOJ and the USAO to 
accept responsibility is very troubling. All of these people had 
ready access to the pertinent intelligence information, and someone 
on the prosecution team should have conducted a careful reviev 
before a avicanent on the issue was made to the Court. Alterna- 
tively, Clark should have been consulted and included in such a 
review. Had such a review been nade, I am confident that it would 
have resulted in a Sentencing Memorandum that met a higher and more 
appropriate standard. 

My view that carelessness was prevalent throughout this 
matter is reinforced by the fact that when Meltzer revieved the 
September 4 letter, she innediately questioned the CIA's response 
to Question 8, even without reviewing any cables, as indicated in 
her Septenber 4 E-Mail to Urgenson. This is not surprising, 


.; because the CIA's answer to Question 8 appears to me to be incon- 


plete on its face. However, there is no record that anyone 
(including Brinkac, vho vas assigned the task by Meltzer) followed 
up on this ansver before the Sentencing Memorandum was filed. If 
Meltzer in fact relied on the CIA's ansver to Question 8 in draft- 
ing her answer, which I suspect she did, then she vas clearly 
negligent. | 

I recognize that the USAO and Meltzer vere under great 
time pressure to prepare for the sentencíng hearing, and had many 
important tasks to conplete other than to deal with just one state- 
int in the Sentencing Memorandus. Mueller and Urgenson have also 


described how occupied they were on other matters. -However, tine 
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pressures, no matter how severe, cannot e statements to the 
Court that are anything less than full and complete.  Meltzer, 
McKenzie, Brill, and Chartash must accept principal responsibility 
for their cavalier performance, but Mueller and Urgenson have to 
share the blame for failing to provide supervision. 

With respect to Wade's testimony at the sentencing 
hearing on September 16 that discusses intelligence information, I 
conclude that his answers taken as a whole vere not inaccurate or 
misleading. Nor did the USAO fail to excerise its responsibility 
to ensure accurate testimony. Wade incorrectly stated at first 
that all the intelligence reports he reviewed "confirmed" the 
prosecution's theory that BNL-Rome did not know of BNL-Atlanta's 
"off-book" loans. (Wade Tr. ".) As noted above, some of the 
cables that Wade revieved on their face contradict, rather than 
confira this theory, even if they vere eventually discredited 
, against the background of the Task Force's investigation. Hovever, 
after the Court questioned this response, Wade then amended his 
testimony by noting that there vere additional cables that vere 
inconsistent, but that they could be discounted for one reason or 
another. (Wade Tr. 82-83.) Although this vas not the preferable 
method of providing testimony, it does not rise to the level of a 


nisrepresentation to the Court. 


C. Was The Release Of The September 17 Letter, Ané 
The Withholding Of The September 18 Statenent, 
c ue ñ— nee eee 


I conclude that the CIA's September 17 letter, fron 


Holmes to Brill, standing alone, was incomplete when it vas 


released. However, I have found no evidence that Mueller and 
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Urgenson intended to mislead the Court or the public, sake a false 

statement, or obstruct justice. Rather, the clear and convincing 

evidence shows that the September 17 letter was an ill-advised 

reaction by Mueller and Urgenson to allegations of a DOJ "cover 
up." | | 

I also conclude that the September 18 statement was not 

withheld because of any endeavor to conceal or obstruct by Mueller, 

and that the DOJ properly concluded that the Summary and the 

underlying cables should be provided to Judge Shoob for his reviev. 


1. The September 17 CIA Letter 

When the September 17 letter vas released, the CIA's 
ansver to Question 8 vas incomplete. Question 8 askod vhether the 
CIA had "any information that BNL-Rome was avare of the illegal 
activitiee engaged in by BNL-Atlanta.* (Enphais added.) The CIA's 
answer stated only that the CIA had "publicly available" informa- 
tion on that subject, and said nothing about the private-source 

' intelligence information in the CIA's and DOJ's possession. 

That private source information included the three cables 
underlying the CIA's October 1991 Summary, all of which suggested 
on their face that BNL-Rone knew of BNL-Atlanta's unauthorized 
loans to Iraq. . It also included the 12 January 1990 cable 
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should have been included in the ansver to Question 8 to make it 
fully complete fan 

Even though the September 17 letter was incomplete when 
it was released, I find there is clear and convincing evidence that 


there was no intention to mislead the Court or the public, make a 
~ 
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false statement, or obstruct justice. Mueller and Urgenson had 
decided that the Septenber 17 letter would be accompanied by a full 
explanation from the CIA about the Summary and the cables, and that 
all these documents would be presented to Judge Shoob for his 
review. Even though the full CIA explanation never materialized, 
foi rédschi discussed below, the fact that the Summary and the 
underlying cables were presented to Judge Shoob within a fev days 
demonstrates clearly and convincingly an intent to disclose fully 
all information, and effectively rebuts any suggestion that there 
was some effort to conceal. B 

It is true that Mueller and Urgenson did not disclose the 
12 January 1990 CIA cable, even though that cable had been in the 
DOJ's possession since October 2, 1990, and had even been the 
subject of a note by Urgenson ER that date. However, I have 
searched hard for some indication that Urgenson and Mueller vere 
avare of that cable in mid-Septenmber 1992, but have found nothing 
- to support such awareness. As astonishing as it may seen, both of 
these career prosecutors, vho had many years of experience, failed 
to go back to the files themselves to reviev all the cables, and 
never directod anyone else to conduct such a reviev, before seeking 
the release of the September 17 letter. While this vas certainly 
negligent under the circumstances, it does not suggest any intent 
to conceal or deceive. 

It is of interest to inquire into whether Mueller and 
Urgenson had some wrongful motive to conceal information that * BNL- 
Rome knew," as Representative Gonzalez has suggested. Mueller and 
Urgenson have both explained that their purpose in seeking a 


declassified version of the September 4 letter vas to correct the 
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public misperception that the DOJ had been "covering up" the infor- 
mation in the CIA Summary. In other words, Mueller and Urgenson 
were not seeking the release of the September 17 letter to support 
the USAO's checks that Drogoul acted alone. Rather, they were 
seeking release of the letter to establish that the CIA did not 
tell the DOJ about the information that Representative Gonzalez 
said was in the Summary.” This was clearly ill-advised, because 
they should not have been seeking to rely on any statement in this 
case that could be deemed incomplete. But ít does shov clearly and 
. convincingly that Mueller's and Urgenson's intention vas not to 
promote the incomplete ansver to Question 8 in the September 17 
letter. 

More fundamentally, it is difficult for me to see any 
reason vhy Mueller and Urgansen vould intentionally seek the - 
release of an incomplete answer to Question 8. I have found no 
evidence that their superiors at the DOJ, or any other senior 
: Officers in the Executive Branch, tried to influence improperly 
Mueller and Urgenson ín the BNL matter. In fact, I have found, 
after extensive investigation, that the DOJ and USAO prosecutors 
acted independently throughout. 

Nor have I found any reason why Mueller and Urgenson 
would be concerned as to whether the ansver to Question 8 referred 
to "publicly available" intelligence information or private source 
information. Indeed, they had reached the conclusion, after 
Studying the Summary and the underlying cables, that the private 


The first paragraph of the September 17 letter is drafted to 
suggest that it is not conveying any nev information, but rather is 
only confirming that the CIA had given the DOJ certain infornation 


in the past. ~ 
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source information in the cables was probably favorable to the 
prosecution. The cables provided no real support for the 
allegation that "BNL-Rome knew," and strongly suggested that the 
Analytical Comment B in the Summary was simply wrong if it was read 
to mean that "BNL-Rome knew." Why then would they have any incen- 
tive to conceal this information? Their incentive was just the 
opposite: they would vant to shov everything to Judge Shoob in 
order to rebut Representative Gonzalez's allegation that the CIA 
Summary was significant evidence that "BNL-Rome knev." 

There have been allegations that Urgenson at DOJ gave 
"strong advice" to Jameson at the CIA not to change the ansver to 
Question 8. Urgenson denied that he gave Jameson such firm advice, 
and said that he had only told Jameson that any change would 
require a full explanation. Urgenáon also said that he vas afraid 
that any changes to the answers after-the-fact might inspire 
further charges of a cover-up. 
| Even if Urgenson did give "strong advice" not to change 
the letter vithout an explanation, I find by clear and convincing 
evidence that his intent was not to mislead or conceal on the issue 
of whether "BNL-Rome knew," but rather to obtain a declassified 
version of the information he had received in the past, in order to 
rebut charges that DOJ had knovn about and covered up the Summary. 

In any event, Urgenson's advice did not svay Holmes and 
Jameson. They testified that they did not view Urgenson's advice 
to be an effort to influence then improperly, and they decided to 
release thia letter on their ovn, vithout regard to Urgenson's 


comments. Holmes also testified that he and Jameson did not 


118 


674 
| UNCLASSIFIED 


believe at the time that the September 17 letter was inaccurate or 
misleading. 

I must emphasize that I do not in any way countenance the 
cavalier manner in which the DOJ sought to have this September 17 
letter released. No one in the DOJ engaged in the very basic task 
of determining whether the answer to Question 8 was complete. 
Rather, Mueller and Urgenson ignored the 12 January 1990 cable in 
their files and the substance of the € CIA's answer to Question 8, 
thinking that it was secondary to their public relations effort to 
shift the blame to the CIA. Such conduct is unacceptable. 


2. The September 18 statenent 

Mueller's decision not tö release the CIA's September 18 
letter is legitimate given his reasons for believing that the 
statement could have been nisleading, and Holmes's acknovledgement 
that the statement did not satisfy the purpose for which it vas 
| drafted. I find by clear and convincing evidence that there vas no 
intent to obstruct justice or make false statements here. 

Specifically, Mueller testified that he vas uncomfortable 
with the vords in the CIA September 18 statement that "neither the 
(CIA) summary nor the [underlying cables] permit the definitive 
conclusion that BNL-Rome vas avare that BNL-Atlanta vas engaged in 
illegal activities, That language suggested to Mueller that these 
documents pernit acne conclusion -- although not a "definitive" one 
— to be drawn along those lines, vhen in fact the cables underly- 
ing the CIA Summary do not permit such a conclusion. This vas a 


legitimate concern under the circunstances. 
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Holmes-also testified that the sept enber 18 statenent had 
been modified by the CIA to the point where it no longer addressed 
its original purpose, which was to respond to Representative 
Gonzalez's Septenber 14 press release by providing a full explana- 
tion of the CIA Summary and the underlying cables. Rather, it 
amounted to an effort by the CIA to retreat from its answer to 
Question 8 in its Septenber 4 letter, without fully explaining why. 
Because Mueller vas expecting an entirely different statement fron 
the CIA, it vas reasonable for hip to reject the document sent to 
him on September 18. 

Regardless of these points, the critical fact is that 
when Mueller decided not to release the September 18 statenent, he 
decided on that same day to offer the Summary and the underlying 
cables to Judge Shoob in camera, to. ensure that the Court vas avare 
of these documents, and to let him draw whatever inferences he 
thought were appropriate. He also advised Urgenson to meet with 
l the CIA on Monday, September 21, to try to get a full explanation 

orally for the Summary and the underlying cables, and also to 
ensure that these documents could be given promptly to Judge Shoob. 
I find clear and convincing evidence that Mueller fully intended to 


disclose all information, and that he lacked the intent to mislead 


or obstruct. 


D. The DIA's September 17 Letter 

Although the DIA's September 17 letter has received less 
attention, I must point out that it was also incomplete. As noted 
above, the DIA had produced one cable dated 12 September 1989 


indicating that BNL-Rome may have known about BNL-Atlanta's 
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activities. But that cable was not mentioned in the DIA's 
September 17 letter, because Berry carefully limited its scope to | 
information gathered since September 1989, and "carved out" all 
information prior to that tine As 1 noted earlier, such 
"wordsnithing" is clearly unacceptable, and should be vieved 
unfavorably. However, I found no evidence suggesting that the 
DIA's letter T produced this vay at the request of anyone at the 
DOJ, or that this letter vas ever released to the Court or the 


* 


public. Thus, I conclude there vas no evidence of an endeavor by 


DOJ to mislead or obstruct justice. 


E. Arill's September 21 Statement 

The public statement by Brill on September 21 has also 
received little notice. I cover it here simply to be as thorough 
as possible in addressing all DOJ activity that might be ques- 
tionned. I find by clear and convincing evidence that this 
Statement vas not intentionally false or misleading, or an endeavor 
to obstruct justice. By this time, Brill had studied the Summary 
and the underlying cables, and had determined that, for several 
reasons, the cables did not support the allegation that BNL-Rone 
knew. Her statement vas therefore fully supported. 
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CONCLUSIONS 


Based on all the foregoing, I conclude that: 


1. There is no evidence that the DOJ withheld any 
intelligence information from the USAO. However, there is evidence 
of inadequate procedures and a careless approach to intelligence 


information that must be corrected. 


2. The statement in the September 11, 1992 Sentencing 
Memorandum is not incorrect or misleading. However, its method of 


preparation reflected a lack of due care. 


3. The September 17 CIA letter was incomplete, but I 
find that there is clear and convincing evidence that Mueller and 
Urgenson lacked the intent to conceal or mislead. There is also 
clear and convincing evidence that the Septenber 18 CIA Statement 


was not vithheld for any improper reason. 


4. The DIA's September 17 letter and the Brill 
September 21 statement do not give rise to any claim of wrongdoing 
by any DOJ official. 
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CENTRAL INTELLIGENCE AGENCY 
WASHINGTON, D.C. 20505 


OFFICE OF PUBLIC AND AGENCY INFORMATION 
Phone: (703) 482-7676 5 February 1993 


APPROVED FOR RELEASETI 
DATE: 31-Jan-2011 
CIA STATEMENT 


Release of BNL-related Report 


This morning the Acting Director of Central Intelligence 
released an unclassified summary of the final report of the 
investigation by the Office of Inspector General into CIA's 
handling o£ BNL-related matters, He also released the 
Decision Memorandum prepared by former Director Robert M. 

| Gates on the Inspector General's report. 


The CIA's Inspector General found no evidence of 
deliberate withholding of information or wrongdoing by any 
Agency employee in connection with the BNL case. 


As in the case of the report on BNL released on 

5 February by the Senate Select Committee on Intellígence 
(SSCI), the Inspector General's report raises a number of 
issues about the internal functioning of the Agency and about 
the relationship between intelligence, the law enforcement 
agencies, the courts, and the Congress. Work is underway to 
implement the recommendations in the Inspector General! S BNL 
report approved by former Director Gates. 
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19 January 1993 


MEMORANDUM FOR: Inspector General 
FROM: Director of Central Intelligence 


SUBJECT: . BNL Investigation 


l. I have carefully read the Inspector General's 
"Report of the Investigation of CIA's Handling of BNL-Related 
Matters." I have also read the voluminous comments from all 
affected components and individuals, each of them critical of 
the Report and citing either IG inaccuracies or 
misinterpretations, extenuating circumstances with respect to 
its own actions, and, in some cases, alleging distortions by 
che investigating team itself. The Report has kindled 
finger-pointing among affected components and between 
individuals. Against this turbulent backdrop, I feel 
compelled to act upon the IG Report, even at the very end of 
my tenure as DCI, because I commissioned the investigation 
and many of the events occurred on my watch. 


2. I accept the Conclusions and Recommendations 


sections of the Report, subject to the observations below. 


25 2 | | (pP. 
cee OE geese the characterization and 5 of the 
report, particularly with respect to the September 4 and 17 
letters to Justice, the Gonzalez Summary, DO Information, and 
Additional Public Statements. I also accept the basic 
conclusion that the letters to Agriculture received 
insufficient review and coordination, although I believe that 
the Report should have given more weight in addressing the 
letters to the systemic problem (underscored by the Report 
with respect to the Gonzalez Summary) of the inadequacy of 
"normal" DI practices and analytical characterizations when 
applied in legal or regulatory matters. 


4. i in t Di r van m 
(pp. .). I agree with the IG. However, CÍA's record in 
this area has been steadily improving, especially with 
respect to Congressional inquiries and questions. Where 
there are problems I believe they are due to a variety of 
factors -- all of which must be addressed and/or performance 
corrected or improved, including (as the IG notes) concern 
for sources and methods, lack of adequate document retrieval 
(also noted by the IG), workload, inadequate coordination and 
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SUBJECT: BNL Investigation 


communication of needs or requirements. Where there is any 
sign of willful intent not to be fully responsive to 
Congressional, Court or other official inquiries (subject 
only to protection of sources and methods), those involved 
should be disciplined. The IG is right -- CIA must do better 


in this area. 


: * (pp. 
TAE: secant the overall conclusions of the IG, except that 
believe the report does not adequately reflect the efforts 


"by OGC beginning on 16 September to get to Judge Shoob to 


explain CIA's. documents (although given my repeated 
expressions of interest in getting someone from CIA to 
Atlanta, I should have been asked to call the Attorney 


General). D 


6. Znadaquare Congressional Liaison (p. ). I agree 
with che IG, even though OCA's explanation of che 
countervailing considerations has some merit. A direct 
approach to Chairman Gonzalez or his senior staff on the 
Summary, with all the risks, should have been given more 


serious thought. 


7. Systemic issues (pp. ). I agree with the IG. 


9. The IG has made 10 recommendations. I concur 
without reservation on all of tbe first nine, Specifically, 
as numbered in the Report: 


(1) The Executive Director should establish a 
standing senior group responsible for coordinating, 
oversesing, and ensuring accountability for developing 
Situations that, in the judgment of any member of the group, 
merit senior-level, focused attention ín order to avoid the 
manifold problems that surrounded CIA handling of BNL. The 
Current NL. task force should serve as a model. 


(2) OCA should prepare and submit as part of the 
FY 94 legislative program a proposed amendment to the 
National Security Act of 1947, as amended, that would make 
clear that no provision of that Act or any other law shall 
preclude CIA or other parts of the U.S. Intelligence 
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Community from sharing with Justice, or any other federal law 
enforcement agency, information acquired or maintained by CIA 
that is evidence of or relevant to a possible violation o£ 
federal SEN: 


(3) The Executive Director should establish a task 
force to develop guidance, in coordination with Justice, that 
will clearly define when--if ever, under what circumstances, 
and the extent to which federal law enforcement agencies may 
task CIA, within the bounds of law and its responsibilities 
as a foreign intelligence agency, to collect information 
relating to potential or ongoing federal criminal 
investigations and prosecutions. Such guidance should be 
incorporated in Agency regulations and appropriate training 
courses. The task force also should determine whether to 
pursue with Justice and others the question of the need for 
new legislation in this area. 


(4) The Executive Director should establish a task 
force headed by a senior DI or DO official to make specific 
proposals for developing working relationships with law 
enforcement personnel comparable to those shared with 
defense, foreign policy and other intelligence agency 
personnel. 


(5) All components, but. especially OGC, OCA and 
OPAI, must ensure that any Agency materials or statements 
destined for Justice, Congress or the Courts be subject to 
full and thorough coordination within the Agency and be 
complete and accurate. 


(6) All communications.to Congress that require 
analytical input should be tasked formally through | 
appropriate DI management channels. 


(7) The Agency, as a rule, should not comment 
publicly on matters under internal and external 
investigation. Any SSCEDLLODS must be approved by the DCI. 


(8) All Agency components, but especially the DDI, 
DDO, General Counsel and D/OCA,.must ensure that any 
characterizations of Agency information produced by their 
components are accurate and not misleading or subject to 
misinterpretacion. 


(9) My prevíous decisions on the IG inspection 5 
the DO information management system are reaffirmed. 
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10. The IG's tenth and last recommendation suggests 
that I should "consider" disciplinary actions against four 
individuals. T have given this recommendation long and 
careful thought. In the last fourteen months, I have tried 
to enhance and encourage accountability, full and forthcoming 
responses to Congress and strict adherence to procedure and 
process. T have concurred in every prior IG recommendation 
for disciplinary measures, referrals to the Department o£ 
Justice, and remedial actions. On occasion, my decisions 
have been more harsh than recommended by the IG. Thus, I 
have taken most seriously the IG recommendation in this case 
for unspecified disciplinary measures, which was, after all, 
pursuant to my own original instruction to the IG. | 


Li. There are mitigating circumstances or differences 
af view advanced in comments on the Report by virtually 
everyone who was involved -- OGC, OCA, OPAI, DI, and DO. I 
find some of the comments persuasive, though not necessarily 
fully exculpatory. For example, | 


-- OGC did make a serious effort to get to Judge Shoob 
beginning on 16 September. Indeed, he rejected one overture 
for a meeting on 23 September. And, absent a CIPA process, 
OGC was prohibited from approaching the Judge except through 
Justice. 


-- The DI's approach to drafting its views is an 
outgrowth of 40 years of supporting policymaking. Terms and 
style congenial to that purpose are not adequate or 
appropriate co legal proceedings and are easily subject to 
misinterpretation, as is apparent from the Soper comment 
on the Gonzalez Summary. | 


-- The General Counsel tried for some time prior to 
September to promote better intra-Agency coordination on BNL, 
an effort not credited in the IG Report. 


-- No supervisor can realistically double-check or 
independently validate the work of all his or her empilovees, 
We must ask if the right bases have been touched, if there 
has been proper coordination, and if the specialist (lawyer 
or analyst) is confident of or comfortable with his or her 
conclusions, buc rarely is there time in the real world of 
decision-making to do more. 
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-~ The Gonzalez Summary did play an important role in 
the confusion of September, and OGC was unaware of the 
existence of the analytic comments on the Summary until very 


late, 


-- OGC's explanation of its management of the BNL 
"account" is reasonable, though in hindsight perhaps the 
arrangement was inadequate. | 


12. To conclude, the IG investigation produced no 
evidence of intentional misconduct or misfeasance, 
malfeasance, or willful intent not to be responsive. There 
is no indication from the IG or the many pages of comments 
chat anyone had base motives or was trying to do anything but 
à good job. Yet, no one in CIA has anything to be proud of 
in this case. Mistakes clearly were made, and there was 
carelessness and a number of instances of poor judgment. At. 
che same time, the IG report documents in great detail that 
the Agency's mishandling of BNL last fall was the result o£ 
many factors, especially the lack of an adequate dialogue 
between CIA and Justice; the lack of procedures to ensure 
proper Agency handling of this Case; flawed performances by 
many individuals; the failure to surface problems at a high 
enough level and early enough, which allowed problems to 
fester and compound one another; and the failure of à number 
of managers to see this "train wreck" coming prior to late 
September and to act. It was the aggregate effect and 
interplay of a variety of systemic, procedural and personal 
shortcomings that produced the poor results. 


13. Thus, I believe it would be unfair to single out a 
few people in any one component for discipline when there 
were many Contributors and when, as the Report makes very 
clear, serious procedural and systemic problems played a 
large role. The individuals involved in all components, and 
all managers have, I believe, learned important lessons. My 
approval of all of the IG's other recommendations will, I 
hope, ensure that these systemic, procedural, and cultural 
problems will be corrected and, in so doing, ensure an 
effective CIA response in the future to the new challenge of 
support to law enforcement. 


14. My thanks to the IG and his team for carrying out a 
tough assignment with a tough deadline, This thorough Report 
and its recommendations provide a sound basis for remedial 


accion. 
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SUBJECT:  BNL Investigation 


15. The IG Report should be shown in its entirety to 
che two Intelligence Committees, but it must be accompanied 
by this decision memorandum. The Committees should also be 
cold chat component comments also are available for their 


| review. 
ö 16. I believe the new DCI or the Acting DCI should 
| release a declassified version of the Conclusions of the 
Report (not the Executive Summary, which I find inadequate), 
Prior to release of 


together with this decision memorandum. 

che Conclusions, all names and identifying titles should be 
| deleted with component references substituted. I defer to 

the new DCI or Acting DCI as to the timing of any public 


release. 


f | 
Bo Robert M. 


eG: DOLCI 


DDO 
General Counsel 
D/OCAÀ 
D/PAI 
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14 January 1993 


UNCLASSIFIED SUMMARY OF THE FINAL REPORT 


OF THE 
OFFICE OF INSPECTOR GENERAL 
INVESTIGATION OF 


CIA's HANDLING OF BNL-RELATED MATTERS 


SUMMARY 


1. On October 7, 1992, in the wake of Congressional concern over CIA's 
handling of information relating to the Banca Nazionale del Lavoro (BNL) bank. 
scandal, the Director of Central Intelligence (DCI) directed that the Inspector 
General (IG) undertake on an urgent basis an investigation of CIA's handling of 
BNL-related matters with respect to the Department of Justice (DoJ), the Federal 
District Court in Atlanta, Congressional inquiries, and other related matters.? 
The focus of the investigation was to be on CIA, not DoJ or any other 
governmental entity, and its purpose was to determine the reasons for perceived 
shortcomings in CI A's responses, to determine whether disciplinary measures 
are warranted, and to recommend changes in procedures that will prevent a 
recurrence. | 


2. Since the August 1989 Federal Bureau of Investigation (FBI) raid on 
BNL-Atlanta, CIA has provided intelligence regarding BNL to DoJ and the FBI 
in response to requests for information in connection with their investigation 
and prosecution of Christopher Drogoul, manager of BNL's branch in Atlanta 
(BNL-Atlanta). That prosecution involves fraudulent activities directed at 
federal bank regulators and the headquarters of BNL in Rome (BNL-Rome) in 
connection with loans made to Iraq. CIA intelligence collection efforts focused 
primarily on Iraqi procurement efforts abroad, not BNL-Atlanta, although some 
intelligence was incidentally acquired regarding the Atlanta branch. The 
intelligence reports that were provided to DoJ and the FBI included information 
regarding BNL matters that was collected in the course of pursuing CIA's 
foreign intelligence collection requirements. 


1 This is a summary of tha full classified report on BNL. The text haa been shortened considerably and some changes and 


additions have been made for purposes of clarity. 
*in addition to the DCI's request for this Investigation, he also directed the Inspector General to conduct an inspection of 


the entire records system of the Agency's Directorate of Operations. 
| | ! 1 
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3. No evidence was found in this investigation to indicate that any CIA 
officer intentionally withheld any information concerning BNL from DoJ, the 
office of the United States Attorney in Atlanta that was prosecuting the BNL 
case, or the Federal District Court in Atlanta for the purpose of obstructing or 
preventing the progress of the BNL-Atlanta prosecution or to protect CIA, its 
employees, sources, or any foreign officials or governments from being 
implicated in that prosecution. Although a few reports were not disseminated 
outside the Agency, the decisions not to disseminate them were based upon 
routine intelligence judgments and reasonable determinations that the 
information they contained was marginal or generally reflected information that 
was not unique but available in the open press at the time. 


4. Congressman Henry Gonzalez, Chairman of the House Banking, 
Finance and Urban Affairs Committee, was given summaries of CIA intelligence 
reports accompanied by analytical comments that led him to conclude that CIA 
had information confirming that BNL-Rome knew of illegal lending activity by 
BNL-AHanta. In fact, the intelligence reporting on which this analysis was based 
does not support such a definitive conclusion. 


5. During late 1989 and 1990, CIA obtained a limited amount of 
information that related to the issue of whether BNL-Rome knew during 1988 
and 1989 of the activities of BNL-Atlanta that later became the subject of DoJ's 
investigation and prosecution. Almost all of this information was shared with 
Do] as early as October 1990. It appears that some of the information in these 
CIA reports is based on public media reports, hearsay, or mere conjecture on the 
part of CIA contacts and sources. All of the information in the reports was not 
fully evaluated, only reflects what CIA officers were told by others and did not 
represent Agency conclusions that the information in the reports is accurate. 
None of the information available to CIA establishes that BNL-Rome did know 
of the activities of BNL-Atlanta that later became the subject of DoJ's 
investigation and prosecution. Further, as is clear from Judge Lacey's 
description of other information that was available to DoJ at the time, much. 
similar information had been obtained from other sources, considered carefully, 
and discounted by the U.S. Attorney in Atlanta in the course of the DoJ 
investigation of the BNL matter. Nonetheless, several of the CLA reports clearly 
contain indications that BNL-Rome may have been aware of BNL-Atlanta's 


achons. 


6. In retrospect, mistakes clearly were made by Agency officers in their 
handling of events related to the BNL matter, and there was carelessness and a 
number of instances of poor judgment. CIA's mishandling of its role in the BNL 
matter last fall was the result of many factors, especially the lack of an adequate 
dialogue between CIA and Justice; the lack of procedures to ensure proper 
Agency handling of this case; flawed performances by many individuals; the 
failure to surface problems at a high enough level and early enough; and the 
failure of a number of managers to see this "train wreck" coming prior to late 
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September and to act, It was the aggregate effect and interplay of a variety of 
systemic, procedural and personal shortcomings that produced the poor results. 
These shortcomings are described in further detail below. 
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CONCLUSIONS 
INSUFFICIENT COORDINATION WITHIN THE AGENCY 


7. Insufficient coordination between Agency components retrieving, 


interpreting, describing, and sharlng information relating to BNL was largely 
responsible for the allegation that CIA support to DoJ's prosecution in Atlanta 
was inadequate, obstructionist, or part of some broader ae dala to "e 
information. ! 


à, September 4 and 17 Letters to Do] These two letters, the first 
classified and the second unclassified, were written by the Office of 
General Counsel (OGC) in response to Do] requests and created the 
impression, in their responses to Question 8, that CIA information 
regarding BNL-Rome knowledge of BNL-Atlanta activities was based 
solely on unclassified media sources. These letters represented a pattern 
of inadequate coordination within the Agency of statements destined for 
external sources. OGC cannot document any formal coordination of those 
letters before they left the Agency. There was some discussion of the 
substance of the answers in the September 4 letter with officials in CLA's 
Directorate of Operations (DO) and Directorate of Intelligence (DI). 
However, the content of the September 17 letter, which was destined for 
public consumption, was discussed only with DoJ. OGC's failure to 
coordinate the answers to the September 4 letter, compounded by a more 
egregious failure when those answers were again not coordinated and 
were repeated in the September 17 letter, resulted in the release.of an 
incomplete and misleading Agency statement about CLA’s knowledge of 
BNL. 


b. Gonzalez Summary--As part of a summary of Agency 
documents, Chairman Gonzalez was provided CIA analytical comments 
that led him to conclude that CIA had information confirming that BNL- 
Rome knew of the lending activities of BNL-Atlanta for which 
Christopher Drogoul was being prosecuted. This summary was an 
attempt by the Agency to comply with a legitimate Congressional request, 
and at the same time protect DO operational information. According to a 
DO officer who worked on the Summary, the DO also wanted to avoid 
the provision of misleading information to the House. Despíte these good 
intentions, however, a lack of review, absence of central direction and 
insufficient coordination resulted in a misleading product that prompted 
widespread public controversy, criticism of the Agency's performance 
and suspicion of its motives. A number of Agency components—DO, 
OGC, DI and the Office of Congressional Affairs (OCA) had some 
involvement in the development of the Gonzalez Summary. However, no 
central point of coordination was established, and too lithe substantive 
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discussion occurred between components regarding the accuracy of the 
Summary, particularly with regard to the analytical comments that were 
added by the DI. The comments were not treated as a "finished" DI 
intelligence product that would have required a higher level of 
coordination. Normally when such products are intended to go to 
Congress, they are required to be reviewed by DI management and other 
DI components. A DI supervisor, who did not recall seeing the analytical 
comments, was of the opinion that the release of the comments was 
probably not the best approach in this situation. When the Gonzalez 
Summary and its analytical comments were returned to the DO, copies 
were furnished to the DO and OCA. However, there was a failure by the 
DO and OCA to ensure that OGC saw the document with the analytical 
comments. Given OGC's well known reporting obligations to DoJ 

. relating to the BNL prosecution, this was a major shortcoming. The result 
was that DoJ and OGC were caught completely by surprise when the 
information was made public by Chairman Gonzalez on September 14, 
1992. In DoJ's eyes, the CIA, not an individual analyst, had adopted a 
formal position that appeared to be inconsistent with the premise of the 
BNL prosecution and with what OGC had advised DoJ previously. 


c. DI and OGC's Letters to Agriculture--An August 1992 letter 
from OGC and a declassified January 1990 DI letter, both sent to the 
Department of Agriculture, created the impression that certain CIA 
information regarding BNL was based only on unclassified media 
sources. The OGC letter was emblematic of the insufficient attention to 
detail and lack of coordination regarding information leaving the Agency 
that typified the actions of those involved in the BNL matter. While the 
accounts of those involved in the development of the OGC letter indicate 
that some degree of discussion did take place in connection with the 
response, the lack of clarity in their collective recollections indicates a 
serious lapse in the degree of care that was given at the time to its 
accuracy. No indication was found that OGC discussed the letter's 
contents with the DI. The senior OGC officer who signed the letter does 
not recall the circumstances surrounding the letter and assumed it had 
been properly coordinated. An OGC attorney who drafted the letter 
recalls that he contacted the DI to determine the source of the "additional 
information" cited in the DI's January letter and was told it was the 
Financial Times. However, the DI officer contacted claims that the OGC 
attorney is mistaken and this discussion could not have occurred since the 

Dl officer was on vacation at the time. The OGC attorney admits to the 
possibility that he spoke to someone other than the DI officer but does not 
know who this could have been. The DI analyst who drafted the DI letter 
says that, if the OGC attorney had raised the matter, he would have been 
advised that the statement contained in the DI letter regarding 
information as to BNL-Rome's knowledge of BNL-Adanta's activities 
probably was not based solely on press reports. The OGC attorney cannot 
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recall who else in OGC reviewed the draft of the letter prior to his 
submitting itfor signature. The attorney's immediate supervisor 
originally did not recall anything about the August letter but now says he 
was present when the senior OGC officer signed it. Although the January 
1990 DI letter was properly coordinated for declassification, it appears the 
OGC letter to the Department of Agriculture was produced without 
sufficient attention to the questions it was answering and their 
significance to the BNL case. Thus, in August 1992, inaccurate statements 
were made in OGC's letter to Agriculture due to insufficient review and 
coordination, These errors were later compounded and magnified when 
OGC developed its response to Question 8 of the September 1 DoJ 
request. 


d. DO Information—It is apparent that OGC and DO personnel 
did not communicate adequately throughout the course of this case in 
terms of the objectives and potentia] adverse consequences of responses to 
requests to review and retrieve operational information. Although in the 
main there was good documentation of formal requests, there also were 
instances where comrnunication on substantive issues was too informa! 
and was never recorded. Under the circumstances and requirements that 
were extant at the time, the DO search would appear adequate. However, 
given the requirements of civil and criminal litigation made obvious by 
BNL and other cases, Ít is now apparent that these standards were not 
adequate. In response to the first OGC request for BNL information in 
August 1990, for example, the DO conducted a standard search of what 
the DO considers its officlal records system, Although costly and labor 
intensive, a search of existing electronic messages would have produced 
additional information from outside that system, which is normally 
searched in response to internal and external requests. There was no 


. dialogue between OGC and DO personnel at the time of the DoJ requests 


regarding a requirement to search outside that system. Nor does there 
appear to have been any attempt to coordinate a search of other data 
collections, used primarily for operational support, that could possibly 
have contained related information. (See, also, paragraph 10 below for 
systernic issues regarding the DO records system.) Two years later, in the 
midst of a damaging public controversy, these other retrieval possibilities 
were pursued and extraordinary measures added. Customized full-text 
searches using several hundred new and revised search terms were made 
of the existing collection of electronic messages, Over 100 DO personnel 
were employed in reviewing this output and in searching other data 
collections, most of which are manual. 


e, Additional Public Statements--The October 10, 1992, public 
statement commenting on previous testimony by CIA officials before the 
SSCI was not properly coordinated and was not consistent with CIA's 
institutional interests. The Agency would be better served by returning to 
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a strict policy of not publicly commenting on matters that are under 
investigation by the Executive, Legislative, or Judicial Branches or in 
litigation. Agency management must exert greater restraint in submitting 
to urges to cure the public record and rush to favorable judgments. This 
is, after all, an intelligence agency, and an internal policy of openness to 
employees must not blur the wisdom of avoiding word-for-word 
exchanges with the media on matters where the Agency is handicapped 
by its inability to place all relevant information in the public domain. 


BIAS AGAINST FULL DISCLOSURE OF RELEVANT INFORMATION 


8. The Agency has a general bias against disclosing all relevant 
information in response to legitimate requests from DoJ and other Federal 
agencies, This was particularly evident in the DO responses to particular 
requests for information pertaining to certain individuals and firms. In each of 
these cases, the responses provided, while true, were too restrictive to give the 
reader an accurate understanding of the nature of the Agency's relationship with 
the individuals or the extent of its knowledge of the entities. The responses 
provided to the SSCI on November 5, 1992 concerning some of these same 
individuals and firms were more thorough and reflective of what should be 
provided to legitimate requesters, Adopting a policy that all relevant 
information should be disclosed in response to proper requests from federal 
authorities, unless there is a legal basis to withhold information and a need to do 
so, would limit the opportunities for misleading or incomplete responses and 
provide adequate basis for protecting intelligence sources and methods. 


MANAGEMENT OVERSIGHT/INADEQUATE STAFF WORK 


9. Insufficient supervision and poor staff work characterized the Agency's 
handling of BNL issues. Senior managers correctly expected to be kept abreast 
of significant developments by subordinates. On the other hand, they must also 
assume final responsibility for the failures of those subordinates, especially 
when the managers did not make the effort necessary to scrutinize their work 
properly. Managers and their subordinates at all levels in the components 
working on BNL-related tnatters, particularly in OGC, were slow to recognize 
the inadequacies of the Agency's responses to DoJ and the Atlanta prosecution, 
and were not sufficiently alert to the growing significance of the BNL case itself. 
Many commented that BNL was not a major item for them at the time. 
However, by September 1992, a significant amount of Agency effort, 
Congressional interest and media attention had been devoted to Iraqi 
procurement and the BNL issue for more than a year. Yet, there seems to have 
been no instance in late summer 1992 when any senior Agency manager saw the 
need to undertake a complete review of how these matters were being handled. 


a. September 17 Letter to DoJ. The September 17 letter to DoJ 
troubled almost everyone who knew about it, but no one was 
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uncomfortable enough to take corrective action. An OGC supervisor was 
sufficiently bothered that he expressed his concerns to his supervisor and 
called Do] to discuss the answer to Question 8 but did nothing to correct it 
despite the fact that he was personally aware that similar language was 
being opposed strongly in the context of a draft public statement for Do]. 
Yet, despite their expressed doubts about the wisdom of such an answer, 
OGC yielded to its interest in sadsfying DoJ, citing as further justification 
a perceived interest in not changing the original mischaracterization that 
had been made in the September 4 letter. Those involved in the 
production and review of this letter exercised poor judgment and failed in 
their responsibility to protect the Agency's credibility. 


b. Poor Communication With Atlanta, In September and October 
1992, OGC failed to exercise sufficient effort to make direct contact with 
the Atlanta prosecutors and Judge Shoob in order to clarify the Agency 
documents the Court had received. It was obvious to all concerned that 
the prosecutors and the Judge were having difficulty interpreting the 
Agency's information and harmonizing it with the theory of the 
prosecution. Yet, after initiating dialogue with other Agency components 
regarding the need for a trip to Atlanta and being directed by the DCI to 
make the trip, OGC management failed to follow through and ensure that 
there was no confusion as to the meaning of the Agency's materials. 
Although OGC attorneys made several efforts to include a CIPA 
proceeding as part of the Drogoul sentencing hearing, these efforts were 
inadequate. The law requires that only Do] may represent the U.S. in 
litigation in which the U.S. or a federal agency is a party and itis not 
suggested that OGC should have approached the Judge unilaterally. . 
However, under the circumstances, it was incumbent on OGC to take 
whatever steps necessary, including seeking a call from the DCI to the 
Attorney General, to ensure that Judge Shoob was briefed on the CIA 
information. This is especially so because OGC had sent out the 
incomplete September 17 letter based on the rationale that the answers 
would be explained to Judge Shoob. Once that unclassified letter went 
out in the form that it did, it was absolutely essential that Judge Shoob 
have the benefit of the Agency's explanation of it as soon as he received it 
and the Agency documents. Otherwise the Agency's credibility would 
clearly be called inta question, as in fact happened. OGC management 
also failed to ensure a rapid response to written queries from the Court 
and Acting U.S. Attorney for explication of CLA documents or to provide 
any explanation to the Court after the Drogoul plea was withdrawn. 
While it may be argued that further efforts by OGC were not requested or 
favored by DoJ or the U.S. Attorney's Office, the Agency cannot afford to 
submit so quickly to the preferences of other agencies when its own 
interests are at risk. | | 


FEB Q5 


93 


93:42PM CIR/PUBLIC AFFAIRS ! | p. 10 


c. September 4 Letter to DoJ. There was a lack of oversight and 
supervision by OGC managers in the approval and transmittal to DoJ of 
the answer to Question 8 in the September 4 letter, This answer allowed 
DoJ and the Court in Atlanta to misconstrue the nature and extent of 
Agency information. While OGC argues that the extremely narrow 
answer to Question 8 was appropriate in the context of what was already 
known to DoJ, the answer simply should not have been sent as written. 
Such a fine legal perspective does not adequately consider the interests of 
the Agency in ensuring clarity and precision in official Agency statements 
and does not excuse the failure of the Agency's legal representatives to 
protect those interests. Finally, the responses in the letter concerning 
certain individuals should have been more complete. 


d. Gonzalez Summary. CIA had good intentions in providing the 
Summary in the first place. Sufficient care was not taken, however, to 
ensure that the analytical comments it contained were accurate. 
Essentially, those analytical comments were overstated by a poor choice 
of words and were based only on the reports referred by the State 
Department and not on a review of all relevant CIA reporting. The 
Summary and the analytical comments that were added were subjected to 
only cursory review in the DI and OCA before being provided to the 
Chairman's staff. Considering that the Summary was being provided to 
the Chairman of a standing House Committee with Jurisdiction in the 
matter, it should have commanded the attention and review accorded by 
the DI to any significant finished intelligence product. Within OCA, it 
should have been reviewed by the Director or Deputy Director. Also, the 
DO and OCA should have ensured that OGC was aware of the mm 


comments. 


e. September 21 Meeting At DoJ. Agency employees at the 
September 21 meeting effectively countermanded a decision by the 
Agency's most senior officers in crafting a statement they deemed most 
appropriate for use by DoJ. Agency officers attending this meeting failed 
to consult with their superiors and gave the Agency's imprimatur to the 
public statement to be used by Acting U.S. Attorney Brill in court. The DI 
analysts present effectively modified the analytical comments that had 
been provided to Congress without any officlal acknowledgment, 
correction, or adjustment within the Agency. While DoJ officials at the 
meeting did not exert explicit pressure on the analysts to alter their views, 
the context and setting lent itself to misunderstanding of DoJ's motives. It 
is unfortunate that experienced Agency attorneys at this meeting did not 
more forcefully assert Agency interests. 


f. DI and OGC Letters to Agriculture, The August 1992 OGC 
letter was not reviewed carefully by OGC management to ensure that it 
was accurate and that the recipient was not being misled. Similarly, the 
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DI letter of January 1990 should have been reviewed more carefully by DI 
management since it contained a substantive intelligence judgment that 
went beyond mere transmittal language. 


g. Public Statement for DoJ. The only purpose that could be 
served by the ill-advised public statement of September 18 that was 
developed by Agency officials was to soothe DoJ's anger and provide 
further public support for the flawed September 17 letter. As with the 
September 17 letter, sotne Agency officers expressed reservations or 
outright disagreement with providing DoJ such a statement. OCA went 
out of its way to express concern with misleading statements in the early 
OGC drafts. The DO in particular opposed such a statement and, 
according to DO officers, even voiced objections to the DCI. The DI 
expressed strong reservations to OGC. The most senior officers, up to and 
including the DCI, expressed concern and added cautionary language to 

the drafts of the statement. Despite this significant high-level attention, 
however, no one brought sufficient weight to the discussions to prevent 
transmittal of a statement to DoJ. 


INADEQUATE CONGRESSIONAL LIAISON 


10. When Chairman Gonzalez questioned CIA's cooperation with DoJ in 
his September 14, 1992 press statement, there was no attempt by OCA to meet 
with him to clarify the Agency's position. An OCA officer recalled that OCA 
probably did not do this because of the BNL litigation and the fact that the 
Attorney General had barred all government agencies from providing additional 
classified information to Chairman Gonzalez because of his actions. This 
explanation begs the question. OCA should have raised with senior Agency 
managers the possibility of a meeting with Chairman Gonzalez. At the very least, 
consideration should have been given to talking to Chairman Gonzalez's senior 
staffer about the Chairman's interpretation of the summary. It is by no means 
certain that additional classified information would have been required to be 
disclosed to the Chairman in explaining the purport of that already in his 
possession. OCA 's role is to make every effort to ensure that congressional 
leaders, even those in non-intelligence oversight positions ot with whom the 
Agency might have institutional differences, are not misinformed about Agency 
involvement in issues of significant congressional concern. | 


SYSTEMIC ISSUES 


11. Information Retrieval. The Agency's information retrieval systems, 
including both manual and ADP components, clearly are inconsistent with a 
variety of current requirements and must be improved. In order to maintain 
internal compartmentation, records have been intentionally fragmented. The 
result is a system that was never designed to facilitate external requests that 
depend upon complete divulgence of all information in the Agency's possession - 
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regarding individuals or entities that may be of little or no operational 
intelligence interest to CIA. Some DO employees point out that the system also 
was not designed to facilitate internal requests of such a nature. The DO 
component that is the official custodian and retriever of DO operational records 
still does not have complete knowledge of and unilateral access to all DO records 
systems, making it impossible at this time for searchers to say with complete 
certainty that all information on a given subject has been found. Coordination 
among components involved in records reviews is seriously deficient. As late as 
August 1992, the key Agency components handling BNL matters were unaware 
of who was retrieving what, when, why, and for whom. Only late in the crisis 
that developed regarding BNL information were an Agency focal point officer 
and a central data base established. 


12. Relationships with Law Enforcement Issues. The U.S. Intelligence 
Community and the U.S. Law Enforcement Community have developed in very 
different ways, under starkly different pressures, to respond to unique missions 
and objectives. Intelligence as gathered by CIA is often of hearsay-quality and 
comes from sources of varying degrees of reliability, can often never be verified 
and is rarely subject to public scrutiny. Evidence developed in criminal 
investigations, by contrast, is usually obtained from direct sources under threat of 
perjury or false statement prosecutions themselves and subject to the galvanizing 
test of public trial and cross-examination. Yet the two communities, driven by 
the increasing intertwining of domestic and international interests, are moving 
inexorably toward one another. Some accommodations have been made on each 
side, yet the two have failed to address adequately the fundamental distinctions 
in their practices, procedures and cultures. The less than complete response of 
the CIA to Dof's BNL prosecution demonstrates the need for significant 
clarifications regarding the rules of crimes reporting and support to law 
enforcement by the intelligence agencies; better definition of the problems of law 
enforcement tasking and the protection of intelligence sources and methods 
within the parameters of criminal or civil proceedings; and the development of a 
strategy for overall improvements in CIA's cooperation with law enforcement 
investigations. 


13. DO officers are understandably cautious since there exist broad 
strictures regarding their authority to collect information for U.S. law 
enforcement purposes, and on reporting on the activities of U.S. persons. Law 
enforcement officers and prosecutors are rightly apprehensive about the potential 
impact of unverified intelligence information and its attendant national security 
classification on the viability of their cases and investigations. Initiatives in this 
area must come from the Agency's top leadership, but ultimately the working 
levels of these agencies must be imbued by that leadership with a stronger sense 
of the requirement that they work together more cooperatively. 


14. The Agency does not have sufficiently strong and direct working 
relationships between Agency operations and analytic personnel, on the one 
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hand, and law enforcement and prosecutive personnel, on the other. These 
should go beyond the existing relations that are focused on and through OGC. A 
rnodel for such relationships exists in the continuous dialogue that Agency 
analytic personnel have with personnel elsewhere in the intelligence, defense and 
foreign policy agencies. The BCCT experience has led to an effort to develop such 
relationships with federal banking authorities. 


15. Degree of Senior Management Attentiveness. No senior Agency 
manager paid sufficient attention to the developing crisis relating to the BNL 
matter. There were sufficient danger signals to indicate that someone should 
have seized responsibility for ensuring that Agency actions were well 
coordinated and fully considered. 


FAILURE TO MEET PROFESSIONAL STANDARDS 


16. Agency components and employees are expected to meet the highest 
standards of professionalism in carrying out their functions and duties. 
Individuals in the following components did not meet these standards in 
performing their responsibilities and duties with respect to the BNL matter as 
discussed in this report: | | 


e 


OGC--£or failure to ensure the proper supervision and handling of 
the BNL litigadon on behalf of the Agency. 


DI--for not properly reviewing Agency information to be provided 
to a congressional committee and for providing analytical 
comments that proved to be misleading. 

OCA--for failure of senior management to take prompt steps to 
ensure that proper consideration was given to providing 
Chairman Gonzalez with a clear understanding of Agency 
information after he publicly disclosed what he believed CIA's ` 
information showed regarding BNL, and for failing to ensure 
appropriate review and coordination of proposed responses to the 
Congress and to DoJ. 


, DO--for failure of senior line management to properly manage 


récords holdings and develop and implement procedures within 
DO components to ensure full and accurate responses to DoJ 
inquiries, and for failure to coordinate the analytical comments on 
the Gonzalez Summary with OGC. 
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RECOMMENDATIONS 


17. This investigation report recommends: 


A senior group be given responsibility for coordinating, overseeing, 
and ensuring accountability concerning developing situations that 
merit focused attention by senior managers. 


OCA submit a proposed amendment to existing law that would make 


it clear that CIA is not precluded from sharing with federal law 
enforcement agencies information relevant to possible violations of 
federal law. | 


OGC work with DoJ to clarify when federal law enforcement agencies 
may task CIA to collect information related to federal criminal 
investigations and prosecutions. 


Establishment of a task force to develop proposals for establishing 
Agency relationships with law enforcement personnel similar to those 
that exist with defense, foreign policy, and other intelligence 
personnel, 


All components be directed to ensure that Agency materials or 
statements destined for DoJ, Congress, or the courts be fully 
coordinated within the Agency and be complete and accurate. 


All communications to Congress that require analytical input be 
tasked formally through appropriate DI management channels. 


The Agency adopt a firm policy of not commenting publicly 
concerning matters under internal or external investigation or in 
litigation. | 


OGC, DI, and DO be directed to ensure that any characterizations of 
Agency information produced by their components are accurate and 
not misleading. 


Creation of a new DO information management system that will 
ensure timely searches for and retrieval of all information on a given 
subject. | 


Consideration of appropriate disciplinary actions. 
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